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Appellants’ Statement of Questions Presented 


1. Where, in the circumstances of this case, the mate- 
rial facts underlying appellants’ claim that appellees con- 
certedly refused to permit appellants to pursue their re- 
spective callings in the motion picture industry are based 
on documents, the sworn testimony of appellees’ officers in 
prior proceedings and facts which, on this record, are un- 
disputed, was the action of the district court, denying a 
preliminary injunction, clear error or an abuse of discre- 
tion? 


2. Whether, in the circumstances of this case, appel- 
lees’ concerted action is per se, illegal under Section 1 of 
the Sherman Act? 


3. Where, in the circumstances of this case, appellees 
conceded that they individually utilized their respective 
Gistribution-fmancing agreements with independent pro- 
ducers to veto the independent’s utilization of appellants’ 
professional products or services, was the action of the dis- 
trict court, denying a preliminary injunction, clear error 
or an abuse of discretion? 


4. Whether, in the circumstances of this case, appel- 
lees’ respective distribution-fmancing agreements with in- 
dependent producers are per sé illegal under Section 1 of 
the Sherman Act? 
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BRIEF FOR APPELLANTS 


Jurisdictional Statement 


These are consolidated appeals from orders of the 
United States District Court for the District of Columbia 
denying appellants’ motion for a preliminary injunction 
(J.A. 564, 571). 


Jurisdiction of this cause below was based on Sections 
1, 2 and 7 of the Sherman Act, 26 Stat. 209, 210 (15 U.S. C. 
§41, 2 and 15), and Sections 4, 12 and 16 of the Clayton 
Act, 38 Stat. 731, 736, 737 (15 U. S. C. 4§15, 22 and 26). 
The jurisdiction of this Court is invoked under Section 1292 
(a)(1) of Title 28, United States Code. 
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Statement of the Case 


A. Parties and Cause of Action. 


Appellants are seven screenwriters, one writer-director 
and four screen actors. Appellees are, respectively, seven 
motion picture producing and distributing companies + 
(each of which distributes motion pictures produced by 
themselves and ‘‘independent”’ producers), four of said 
appellees’ subsidiaries or affiliates,* and two motion picture 
trade associations.* 

The complaint alleges that since about November 25, 
1947, and continuously thereafter, appellees and their co- 
conspirators combined, conspired and agreed in violation 
of Sections 1 and 2 of the Sherman Act, 15 U. S. C. §§l 
and 2, to carry on and maintain an industry-wide refusal 
to deal in the professional products and services of appel- 
lants and other persons who were accused of membership 
in the Communist Party, past or present, or other ““sub- 
versive”’ activities (J.A. 2). These latter activities in- 
clude among them the exercise of an individual’s First or 


1 Allied Artists Pictures Corp., Columbia Pictures Corp., Metro- 
Goldwyn-Mayer, Inc., Paramount Pictures Corp., Twentieth Century- 
Fox Film Corp., Universal Pictures Co., Inc., and Warner Bros. 
Pictures, Inc. (hereinafter sometimes referred to as the “producer- 
distributor” appellees). 


2 Allied Artists Distributing Corp., Paramount Film Distributing 
Corp., Universal Film Exchanges, Inc., Warner Bros. Pictures Dis- 
tributing Corp. 


2 The Motion Picture Association of America, Inc. (hereafter 
referred to as “MPAA”) and the Association of Motion Picture 
Producers, Inc. (hereafter referred to as “AMPP”). Inasmuch as 

Universal Pictures Co., Inc., Warner Bros. Pictures Co., 
Inc. and AMPP challenged venue and service of process, a pre- 
liminary injunction was not sought against these appellees below. 
Transcript of Argument of July 19, 1961 ( hereafter referred to as 
“Transcript”), p. 4, J-A. 547. 
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Fifth Amendment rights before a Congressional investigat- 
ing committee (J.A. 16). 


Appellants sued under Section 16 of the Clayton Act 
(38 Stat. 737, 15 U. S. C. § 26) for injunctive relief on 
behalf of themselves and all other persons similarly situ- 
ated. They also sued under Section 4 of the Clayton Act 
(38 Stat. 731, 15 U. S. C. § 15) as persons injured in their 
respective businesses and property for the damages which 
each himself sustained, trebled. 


B. Industry Structure. 


The motion picture industry is composed of three dif- 
ferent divisions—production (manufacturing), distribu- 
tion (wholesaling), and exhibition (retailing). The pro- 
duct of the industry consists mainly of copyrighted feature 
films (running usually from 5,000 to 12,000 feet in length), 
although some short subjects are still produced. Feature 
films made in the United States are manufactured primarily 


by the appellee producer-distributors and a considerable 
number of ‘‘independents.’’‘ All of the appellee producer- 
distributors (manufacturers) own or control their own 
distribution facilities. 


Motion picture films are marketed through specialized 
facilities known as ‘‘film exchanges,’’ which are located in 
some 39 metropolitan centers in the United States. To- 
gether with United Artists Corporation, Buena Vista, and 
American International Pictures, appellees are the only 


4In 1957, “about 50% of the feature films, on the average, came 
from the 8 major concerns so-called, Columbia, Metro-Goldwyn- 
Mayer, Paramount, RKO Radio (presently inactive), Twentieth 
Century-Fox, United Artists, Universal and Warner Bros., and 
50% from independent producers.” Cassady, Impact of the Para- 
mount Decision on Motion Picture Distribution and Price-Making, 
31 U. of So. Cal. L. Rev., 150, 151, ftn. 8 (1958). Today, however, 
the vast majority come from the independents (J.-A. 145). 
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motion picture distributors having nation-wide distributing 
organizations (J.A. 78).* 


Since nation-wide distribution is the key to the suc- 
cessful marketing of the product and since, together with 
United Artists, appellees own or control 89.5% of all nation- 
wide distribution facilities,* the independents’ access to the 
retailer (exhibitors) is controlled by appellees (J.A. 80). 
This is accomplished by distribution-financing agreements 
which, in most cases (90% or more), are made in advance 
of production (JA. 79-80, 147). Asa result of certain ‘‘em- 
ployment controls’’ set forth in these agreements, appellees 
are able to, and do, exercise complete veto power over the 
independents’ purchase of professional products or services 
(J-A. 80-81, 146-147).” 


3In 1958, for example, Allied Artists had 32 exchanges ; Columbia 
30; Metro-Goldwyn-Mayer 32; Paramount Pictures 26; Buena Vista 
16; Twentieth Century-Fox 32; Universal Pictures 32; Warner 
Bros. 32; United Artists 33; American International Pictures 31. 
Film Daily Year Book, 100 (1959). 


© This is the figure for 1958 and includes the facilities owned by 
Buena Vista Distributing Co., Inc. However, since the complaint 
has been dismissed against Buena Vista by stipulation, the 1958 
figure (absent Buena Vista) is 84.1%. 


7 This is conceded. In the court below, appellees’ counsel stated : 
“[I]t is true that when a motion picture company finances an inde- 
pendent producer in the making of a picture, there is a contractual 
relationship. Sometimes a company like Paramount would invest 
$4 million in a movie. That movie will be made by an independent 

Now, in the contract, Paramount certainly has a right to 
provide that it shall have a veto power on the people who are employed 
because it is investing its money in that picture and if it turns out 
that a person who is employed in that picture is harmful to the 
picture, it means Paramount would endanger the money that it has 
invested in it. But that is all a private contractual matter; there is 
no concert of action at all. * * * Would it mean that if Twentieth 
Century-Fox invests $4 million with an independent producer to 
produce a picture that it could have nothing to say about who is 
going to work on that picture? If that were the case, it would be 
very difficult for these independents to get financing. That is the 
way the financing is done in a lot of these pictures these days” 
(Transcript, 102-103, J.A. 561-562). 
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C. The Conspiracy—the Undisputed Facts. 


During October, 1947, the House Committee on Un- 
American Activities (hereafter referred to as ‘‘House Com- 
mittee’’) held public hearings in the District of Columbia 
on Communist infiltration of the motion picture industry. 
Among those subpoenaed to testify were appellants Lester 
Cole, John Howard Lawson and Albert Maltz, screen- 
writers; Adrian Scott, producer; Edward Dmytryk, direc- 
tor; screenwriters Ring Lardner, Jr., Dalton Trumbo, Alvah 
Bessie and Samuel Ornitz; and appellant Herbert Biber- 
man, writer-director. All of these persons (commonly known 
as the ‘‘Hollywood Ten’’) invoked the First Amendment 
to the Constitution as to their political affiliations and 
refused to answer questions as to whether they then were, 
or ever had been, members of the Communist Party. Each 
of the Hollywood Ten was cited and subsequently convicted 
for contempt of Congress (J.A. 36-37). 


The news coverage and publicity surrounding the ap- 
pearance and testimony of the Hollywood Ten before the 
House Committee was widespread throughout the United 
States. Eric Johnston, president of both AMPP. and MPAA, 
expressed the view that a result of the hearings was to 
provoke: (1) editorial and critical comment in various news 
media; (2) editorial comments calling for federal regulation 
and censorship of the motion picture industry as an effective 
means of ridding it of Communists and protecting the public 
from Communist propaganda in motion pictures; (3) a 
movement by various veterans’ and civic organizations to 
boycott those motion pictures with which any of the Hol- 
lywood Ten had any connection ; and (4) resentment against 
the industry by members of Congress because of identifica- 
tion of the Hollywood Ten with the industry as a whole 
(J.A. 37). 


On November 24, 1947, members of MPAA, AMPP and 
the Society of Independent Motion Picture Producers, in- 
cluding among them agents and representatives of virtually 
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all the appellees,* convened at the Hotel Waldorf-Astoria 
in New York City. The meeting was presided over by Eric 
Johnston. After two days of deliberation, and on November 
25, 1947, ‘‘a written statement of policy was issued, in 
which the responsible heads of all the motion picture com- 
panies present at that meeting concurred”’ (Ex. 1, J.A. 211). 
This statement of policy, commonly known as the ‘‘ Waldorf 
Declaration,”’ provides in pertinent part as follows: 


‘*We will forthwith discharge or suspend without 
compensation those in our employ, and we will not 
re-employ any of the 10 until such time as he is 
acquitted or has purged himself of contempt and 
declares under oath that he is not a Communist. On 
the broader issue of alleged subversives and disloyal 
elements in Hollywood, our members are likewise 
prepared to take positive action. We will not know- 
ingly employ a Communist or a member of any party 
or group which advocates the overthrow of the gov- 
ernment of the United States by force or by any 
illegal or unconstitutional methods. * * * To this end 
we will invite the Hollywood talent guilds to work 
with us to eliminate any subversives; to protect the 
mnocent; and to safeguard free speech and a free 
screen wherever threatened. The absence of a na- 
tional policy, established by Congress, with respect 
to the employment of Communists in private indus- 
try makes oar task difficult. Ours is a nation of laws. 
We request Congress to enact legislation to assist 
American industry to rid itself of subversive disloyal 
elements. ° ° °’’ (J.A. 41-42) 


Shortly after the ‘‘Waldorf Declaration’? was an- 
nounced, appellant Cole, together with Scott, Dmytryk, 
Lardner and Trumbo, all of whom were employed under 


8 Allied Artists Pictures Corp. was not then in existence. 
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fixed-term employment agreements with one or more of 
the appellees (or RKO-Radio Pictures, a co-conspirator), 
were fired and their employment agreements terminated. 
Appellants Lawson, Biberman and Maltz, together with 
Bessie and Ornitz, all of whose professional products or 
services previously had been utilized by one or more of the 
appellees, became ‘‘ynemployable’”’ (J.A. 48). 


During the period from November 20, 1947 to March 8, 
1951, the number of persons (other than the Hollywood 
Ten), with whom appellees refused to deal was relatively 
small (J.A. 48). However, public hearings on Communist 
infiltration of the motion picture industry were resumed by 
the House Committee on March 8, 1951 and extensive hear- 
ings were held in 1951, 1952 and 1953. Many Hollywood 
persons were named as Communists before the Committee, 
after which they were subpoenaed to testify; others, like 
appellant Young, who were not named as Communists,” were 
subpoenaed also. 


Jf the persons who were named or subpoenaed were 
under contract when they were identified or called to testify 
before the Committee, they were fired and their contracts 
cancelled. If they sold their professional products or 
services in the industry on a free-lance basis, their agents 
told them their material could no longer be used and they 
stopped receiving ‘‘calls’’. On the other hand, if the 
named or subpoenaed persons agreed to “<eooperate”’ with 
the Committee, ie, to publicly confess their past Com- 
munist ties and to furnish names of other persons whom 
they had known as Communists, then such persons were 
allowed to continue to sell their professional products or 
services in the industry (J.A. 51-53, 154155; Ex. 58, J.A. 


® Appellant Young was identified as having signed an amicus 
curiae brief for the “Hollywood Ten”. 
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391; Ex. 59, J.-A. 395). By the end of 1953, the ‘‘ Waldorf 
Declaration’? had become applicable to more than 200 per- 
sons, inclading all the appellants.*° 


On April 23, 1953, as a result of joint negotiations 
between the producer-distributor appellees and the Writers’ 
Guild (J.A. 65, 130-131), each of the producer-distributor 
appellees executed separate, but identical, agreements with 
the Guild: That agreement provided, in pertinent part, 
as follows: 


“Tf a writer, at the time of his employment or at 
any time thereafter, states in writing that he is not 
and never was a member of the Communist Party, 
and such representation is shown to have been false, 
or if a writer at any time refuses on request of the 
Producer to make a statement as to whether he is 
or ever was a member of the Communist Party, or if 
a writer upon such request states in writing that he 
is a member of the Communist Party, or if a writer 
before the House Un-American Activities Committee 
or any similar duly constituted Congressional or 
State Legislative or executive committee, has refused 
to testify as to whether he is or was a member of 
the Communist Party, or if a writer having been 


10 Together with material furnished by the American Legion, 
the House Committee’s Annual Reports for 1952 and 1953 provided 
the basis of what is commonly known in the industry as the “Black- 
st” (J-A. 59-60). The “blacklist”, however, is by no means 
imited to persons listed in these publications. Additional names 
have been added to it from “The Firing Line”, “Red Channels”, the 
Reports of the California Un-American Activities (Tenney) Com- 
mittee, and other sources. While denying the existence of any “black- 
list”, appellees acknowledge that they individually rely on the “public 
sources” referred to above. (Warner Bros., J.A. 478-479; Para- 
mount, J.A. 488-489; M-G-M, J.-A. 495; Universal, JA. 492; 
20th-Fox, J.A. 473-474). 


11 Between 1940 and April 23, 1953 a screenwriter who demanded 
professional recognition for his product, i.e., screen credit, was entitled 
to receive it in accordance with the producer's minimum basic agree- 
ment with the Writers’ Guild (J.A. 64-65). 
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subpoenaed to appear before such a committee fails 
or refuses to appear in response to such subpoena, 
the Producer shall be relieved of its obligations to 
the Guild under this Article 6, and shall also be 
relieved of any obligations to accord credits to the 
writer under his employment agreement.’’ (Ex. 43, 
J.A. 237-238) .1? 

Once the producers were relieved of their obligation to 
accord screen credit to ‘‘blacklisted’’ writers, such persons 
were able to sell their professional products or services to 
independents on a ‘‘black-market’’ basis (J.-A. 64-66, 96- 
101).13 And so, after having been forced out of the motion 
picture industry entirely, seven of the twelve appellants 
were able, at least in some degree, to resume their careers 
by using pseudonyms.** 


On June 13, 1960, however, each of the producer-distribu- 
tor appellees entered into separate, but identical, minimum 
basic agreements with the Writers’ Guild, under which a 


12 Describing the negotiations leading up to this agreement, the 
Guild’s President said: ““* * * the Producers pointed out that the 
whole problem had been precipitated by a very serious situation faced 
by many of the Companies. If in all innocence, and even in some 
cases on the basis of sworn statements, they were to hire—or had 
hired—a writer who subsequent to his employment was revealed to 
be a member of the Communist Party or who refused to testify as 
to such membership, the giving of screen credit to such writer might 
well spell ruin of the picture through picketing and adverse publicity” 
(Ex. 44, J.A. 241). 


13 As a matter of industry practice, “independents” conform to the 
standards negotiated by AMPP members with the Guild, either by 
becoming signatories to agreements identical to the AMPP-Guild 
minimum basic agreement (¢.g., Ex. 29, J.A. 224) or as a result 
of a clause in their distribution-financing agreements with one or 
more of the producer-distributor appellees (Ex. 55, J.A. 387-389). 


14 Young (J.A. 67-68); Cole (J.A. 139-142); Lawson (J.-A. 
98-100) ; Maltz (J.A. 74); Richards (J.A. 89-90); Rinaldo (JA. 
152-153) ; and Stevenson (J.A. 186-187). 
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writer could be denied credit only if the producer was un- 
aware of the writer’s blacklisted status (Ex. 29, J.A. 228; 
J.-A. 108-109. 131, 158). Thereafter, on November 4, 1960 
(as a result of an MPAA meeting the day before), Eric 
Johnston re-eunciated ‘‘the policy of the MPAA member 
companies in regard to the hiring of Communists in the 
creation of motion pictures’’ (Ex. 31, J.A. 233). 


On December 30, 1960, the complaint and a motion for 
preliminary injunction were simultaneously filed in the 
court below. 


D. Scope of the Relief Sought Below. 


On March 27, 1961, three days before appellees filed their 
opposition to the motion for preliminary injunction below, 
the Writers’ Guild advised that it could not and would not 
relax its strict enforcement of all provisions of its minimum 
basic agreements (Ex. 29, J.A. 224), waive any of its 
working rules (Ex. 30, J.A. 229), or permit ‘‘illicit’’ con- 


tracts for writers’ services or properties (J.A. 109, 132).*® 
The Guild’s action, in conjunction with the November 4, 
1960 ‘‘policy of the MPAA member companies in regard to 
the hiring of Communists in the creation of motion pic- 


15 This is confirmed by the Guild’s application for intervention in 
Pollock v. Motion Picture Association of America, Inc., et al., 
(D.C, D. C.), C. A. No. 789-61: “In an affidavit * * * plaintiff Pol- 
lock avers that he has sought to have the Guild waive its working rules 
and its collective bargaining contracts to permit him to sell his literary 
products on the black market. The Guild has refused to permit 
Pollock to do so * * *. [The Guild’s] economic interests are, there- 
fore, antagonistic to Pollock’s to the extent that Pollock has either 
used or sought to use the literary black market in violation of the 
Guild’s working rules and collective bargaining agreements. By his 
tse or attempt to use the black market, Pollock has acted in conflict 
with the Guild’s working rules and contracts. It is precisely because 
the Guild must protect the integrity of its rules and contracts that 
the Guild seeks to intervene [in the Pollock case].” Guild Memo. 
in Support of Intervention, 6, quoted in Transcript, at 98-100 (J.A. 
559-560). 
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tures’? (Ex. 31, J.A. 233),!° prohibited appellants Young, 
Lawson and Richards (Writers’ Guild members) from 
working ‘‘black market”? at all, unless they ran the risk of 
‘‘disciplinary action”? by the Writers’ Guild (J.A. 109-111, 
132, 158-159). It also limited ‘‘black market’ opportunities 
for appellants Cole, Maltz, Rinaldo and Stevenson (non- 
Guild members) to those independent producers who, at one 
and the same time, were (1) non-signatories to minimum 
basic agreements with the Writers’ Guild, and (2) willing to 
run the risk of breaching their distribution-financing agree- 
ments with one or more of the producer-distributor appel- 
lees (J.A. 148-149, 158-159). Guild member, or non-Guild 
member, the effect was the same; all seven were excluded 
from the industry once more. 


For these reasons, appellants narrowly restricted the 
scope of the injunction they had originally requested (Tran- 
script, J.A. 547, 555, 557-558). In fact, appellees were to be 
restrained only from giving effect to, or otherwise enforc- 
ing the ‘‘employment controls’ provisions of their respec- 
tive distribution-financing agreements with independent 
producers. Appellants contended that, if the producer- 
distributor appellees were so enjoined, they would have an 
opportunity to sell their professional products or services 
in a substantial segment of the industry (J-A. 141, 145-149, 
152-153, 167-168, 182-184).17 


16 That policy, according to Johnston’s November 4, 1960 letter, 
was that (1) no company will knowingly employ a Communist; and 
(2) each company has the responsibility to determine for itself 
whether any person it employs is 2 Communist. Johnston was also 
careful to make clear that that policy “applies to pictures made by 
[MPAA] member companies and to pictures financed or co-produced 
by [MPAA] member companies in association with others for dis- 
tribution by [MPAA] member companies” and that “[t]he [MPAA] 
member companies will ask their associates to adhere to this policy” 
(Ex. 31, J.A. 233). 


17 As we shall show (infra, at pp. 33-35), these distribution- 
financing agreements, whether considered as part of a horizontal 
concert of action, or standing alone (i.¢., vertically), are per se 
illegal under the Sherman Act. 


E. Proceedings Below. 


Appellants filed their complaint together with a motion 
for preliminary injunction in the United States District 
Court for the District of Columbia on December 30, 1960. 
Answers and an opposition to the motion for preliminary 
injunction were filed on March 30, 1961. In their opposition, 
appellees asserted that the several affirmative defenses set 
forth in their answers constituted ‘‘miscellaneous other 
obstacles to an issuance of a preliminary injunction,’’** 
whereupon appellants on May 1, 1961 filed a motion to 
strike these defenses as ‘‘insufficient in law.”’ 


Argument on appellants’ motions for preliminary in- 
junction and to strike appellees’ affirmative defenses was 
heard by the district court on July 19, 1961. On July 24, 
1961 the district court caused a docket entry to be made in 
which the motion for preliminary injunction was denied 
and the motion to strike the affirmative defenses was denied 
“‘without prejudice.’’ (J-A. 564). A notice of appeal from 


the ‘‘order’’ denying the motion for preliminary injunction 
was filed on July 28, 1961 (J.A. 565). 


The entire original record was docketed in this Court 
in Appeal No. 16,523 on Augast 8, 1961. Proposed findings 
of fact and conclusions of law were submitted by appellees 
to the district court on August 15, 1961 (J.A. 566). On 
September 11, 1961 the district court signed appellees’ 
proposed findings as submitted (J.A. 578) and entered a 
formal order denying the motion for preliminary injunc- 
tion (J.A. 571). A notice of appeal from that order was filed 
September 12, 1961 (J.A. 572) and that appeal was docketed 
in this Court as No. 16,624. 


On September 18, 1961, this Court ordered that the 
appeals in Nos. 16,523 and 16,624 be consolidated. 


18 Defts.’ Memo. in Opp. to Prelim. Inj., 57-58. 
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Statutory Provisions Involved 


The statutory provisions involved are Sections 1 and 2 
of the Sherman Act, 26 Stat. 209, 210 (15 U. S. C. §§1 and 
2), and Sections 1, 4, 6, and 16 of the Clayton Act, 38 Stat. 
730, 731, 737 (15 U.S. C.§§ 12, 15, 17 and 26). The pertinent 
portions of these statutes are set forth in the Appendix 
to this brief. 


Statement of Points 


1. Appellees’ challenged action was per se illegal under 
the antitrust laws. 

2. The District Court’s action constituted an abuse of 
discretion. 


3. Appellants will prevail on the merits. 


Summary of Argument 


L 


In denying appellants’ motion for preliminary injunc- 
tion, the district court concluded that, on ‘‘the basis of 
the record before the Court,’’ appellants had not established 
that appellees had ‘‘combined to violate the antitrust laws’’ 
(J.A. 569). That conclusion was based on Finding No.’s 
10 and 11, t.e., that the record was insufficient to show that 
appellees had ‘‘acted in concert or pursuant to a conspiracy”’ 
(J.A. 568), that the record was ‘‘consistent with the con- 
clusion that each [appellee] acted individually, non-con- 
spiratorially and in a reasonable manner”’ (J.A. 568) and 
that ‘‘the evidence in its present form’’ did not establish 
that any of the appellees ‘‘acted in violation of the anti- 
trust laws’’ (J.A. 568). 


The material facts upon which appellants relied to 
establish appellees’ violation of the antitrust laws were 
based on documents, the sworn testimony of appellees’ 
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officers in prior proceedings, and facts which, on this record, 
are undisputed. Accordingly, and since appellees conceded 
below that they individually utilized their respective dis- 
tribation-financing agreements to prohibit independent pro- 
ducers from utilizing appellants’ talents, Findings 10 and 
11 present on this record only ‘‘questions of law.’’ United 
States v. John McShain, Inc., 103 U. S. App. D. C. 328, 
258 F. 2d 422, 425, certiorari denied, 358 U. S. 832 (1958) ; 
Perry v. Perry, 88 U. S. App. D. C. 337, 190 F. 2d 601, 602- 
603. These questions of law are (1) whether a concerted re- 
fusal to deal in appellants’ professional products or services 
may be saved from Sherman Act proscriptions on the ground 
that appellants are now, or at one time had been, accused 
of ‘‘subversion”’ or had invoked the First or Fifth Amend- 
ment before a Congressional investigating committee and 
(2) whether the ‘‘employment controls’’ provisions of ap- 
pellees’ respective distribution-financing agreements with 
independent producers are vertical agreements ‘‘in re- 
straint of trade,’’ and hence, per se illegal under Section 1 
of the Sherman Act. 


In this case, it is clear that appellees have set themselves 
up as an extra-Governmental agency without Congressional 
authority to prescribe rules for regulating and restraining 
interstate commerce and to provide extra-judicial tribunals 
for determining and punishing ‘‘Communists’’ or sus- 
pected ‘‘subversives’’ by refusing in concert to let them- 
selves or independent producers purchase professional 
produets or services from them. This is a violation of the 
antitrust laws, per se, and cannot be legally justified on the 
ground that it is morally or socially desirable to exclude a 
Communist or ‘‘subversive’’ from pursuing his calling as a 
screenwriter, producer, director or actor. E.g., Fashion 
Originators’ Guild v. FTC, 312 U. S. 457, 468 (1941) ; Klor’s 
Inc. v. Broadway-Hale Stores, 359 U. S. 207, 212 (1959), 
Marenus, Civil Rights and the Anti-Trust Laws, 18 Univ. 
of Chi. L. Rev. 171, 189 (1951); Comment, Concerted Re- 
fusals to Deal Under the Federal Antitrust Laws, 71 Harv. 
L. Bev. 1531, 1538 (1958). 
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Moreover, even if we asume that, on this record, ap- 
pellees have not engaged in a concerted (horizontal) re- 
fusal to deal, their respective distribution-financing agree- 
ments with independent producers are vertical agreements 
‘sin restraint of trade’’ and, therefore, per se illegal. The 
Sherman Act condemns, not only the horizontal boycott, 
but also the vertical boycott directed at controlling the 
terms and manner of production or distribution of articles 
moving in interstate commerce. E.g., Ethyl Gasoline Corp. 
v. United States, 309 U. S. 436 (1940); United States v. 
General Electric Co. (D. C., S. D. N. Y.), 80 F. Supp. 989, 
1009. 


For these reasons, it is plain that, if appellees’ chal- 
lenged action is per se illegal under the antitrust laws 
(either as a horizontal or vertical restraint of trade), then 
Findings No’s. 10 and 11 are ‘‘clearly erroneous”’ as a mat- 
ter of law. On the other hand, if appellees’ challenged 
action is not per se illegal, and inasmuch as the record 
before the Court is the record upon which appellants will 


rely to establish that issue on trial, then appellants’ com- 
plaint should be dismissed. 


IL 


A. The district court concluded that appellants could 
not secure an injunction, pendente lite, by reason of ‘‘their 
laches’’ (J.A. 569). That conclusion was based on Finding 
No. 12, ie., that appellants had delayed in bringing their 
action (J.A. 568). However, inasmuch as ‘‘laches requires 
proof of (1) lack of diligence by the party against whom the 
defense is asserted, and (2) prejudice to the party assert- 
ing the defense’’ (Costello v. United States, 365 U. S. 265, 
282 [1961]), the district court’s conclusion that a prelimi- 
nary injunction was barred by appellants’ laches could not 
rest on a finding of delay alone. Moreover, the record con- 
clusively demonstrates that, in view of a drastic change 
of circumstances, appellants were innocent of any delay, 
and that prejudice to appellees was never even asserted 
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below. In any event, since the announced reason for the 
exercise of its discretion was erroneous, the district court 
abused its diseretion. Davis v. Peerless Ins. Co., 103 U.S. 
App. D. C. 125, 255 F. 2d 534, 536; Carbo v. United States 
(9 Cir.), 28S F. 2d 282, 286. 


B. The district court concluded that appellees had ‘‘an 
adequate remedy at law’’ (J.A. 569) and that they failed to 
establish ‘‘irreparable injury’’ (J.A. 569). These conclu- 
sions were based on a portion of Finding No. 11, z.e., that 
the evidence did not establish ‘‘that the extraordinary re- 
lief songht [was] justified’* (J.A. 568) and Finding No. 13, 
i.e., that appellants failed to establish that their claimed in- 
jaries ‘‘could not. if proven, be adequately compensated for 
by damages”? (J.A. 569). In the instant case, however, 
appellants are being deprived of the right to follow their 
chosen professions. The injuries resulting therefrom can- 
not be measured in dollars and, therefore, are irreparable 
as a matter of law. City of Walla Walla v. Walla Walla 


Water Co., 172 U. S.1, 12 (1898). 


Moreover, since the probable period between the issu- 
ance of a preliminary injunction and the conclusion of the 
case will be a minimum of two and one-half years, appel- 
lants must wait at least that long, and probably much 
longer, for the opportunity to sell their professional prod- 
ucts or services in the motion picture industry without un- 
lawful interference from appellees. Two and one-half years 
or more will be taken out of their creative lives without the 
lawful opportunity to seek work and sustain themselves, 
to be productive in their chosen fields, and to move ahead 
in their careers to the extent that their talents, absent un- 
lawful obstacles, will permit. These years can never be 
restored. Thus, as distinguished from a case involving 
the denial of a particular job, monetary damages provide 
these appellants no adequate remedy at law. Compare 
Greene v. McElroy, 360 U. S. 474, 492-493 (1959) with Cafe- 
teria & Restaurant Workers Union v. McElroy, 367 U. S. 
886, 895-896 (1961). ‘ 
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C. The district court found that the decree appellants 
had requested was ‘‘inappropriate and impractical in that 
it would require the Court pendente lite to attempt to super- 
vise the employment practices of a substantial portion of 
the motion picture industry’’ (Finding No. 14, J.A. 569). 
The injunction which appellants sought originally was an 
injunction to restrain appellees from (1) acting in concert 
as producers and distributors of motion pictures and (2) 
inducing an independent producer to refrain from purchas- 
ing appellants’ professional products or services. How- 
ever, in their reply, and on the hearing of the motion for 
preliminary injunction, appellants sharply limited their 
demand for injunctive relief. Appellees were to be re- 
strained from acting in concert at the distributor level only, 
and from individually using their distribution-fnancing 
agreements to prevent independent producers from utilizing 
appellants’ talents. 


In view of the foregoing, Finding No. 14, if valid at all, 
could only be valid in relation to appellants’ motion for 
preliminary injunction as originally framed. If this is so, 
the district court ignored the fundamental rule that the 
right to an injunction is determined as of the date of the 
hearing, and not as of the date the action is commenced, 
Duplex Printing Press Co. v. Deering, 254 U. S. 443, 464 
(1921). If this is not so, then Finding No. 14 is, and could 
only be, ‘‘clearly erroneous”’ as a matter of law. In either 
event, Finding No. 14, like Findings 12 and 13 before it, 
must be set aside. All of these findings make clear that 
the district court abused its discretion. 


my. 


In the court below, appellees contended that the com- 
plaint involved a dispute with respect to the employment 
of human labor—actors, screenwriters, and directors, and 
hence, Sections 1 and 6 of the Clayton Act, 15 U.S. C. §§ 12 
and 17, provided a complete defense. Principal reliance 
was based on Apex Hosiery Co. v. Leader, 310 U. S. 469 
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(1940). If appellees are correct in their view, the Court 
should direct that the complaint be dismissed. But in our 
view, appellees’ position is grounded on a fundamental 
misconstruction of the antitrust laws. Appellees overlook 
the elementary rule that it is the source of the injury, and 
not the character of the business or property injured, which 
constitutes the test of recovery. Mandeville Island Farms 
v. American Crystal Sugar Co., 334 U. S. 219, 235-236 
(1948); Roseland v. Phister Mfg. Co. (7 Cir.), 125 F. 2d 
417, 420. 


In the imstant case, unlike the situation in Apex, em- 
ployees are not restraining competition among themselves 
in the sale of services to employers. When in this case we 
look to the source of the injury, the so-called ‘‘employees’’ 
are the victims. In this case, the illegal restraint is the one 
being perpetrated by appellees (competitors engaged in 
interstate commerce), who are eliminating competition 
among themselves and others with respect to the purchase 
of appellants’ services. Employers, engaged in producing 
and distributing motion pictures in interstate commerce, 
are not ‘“‘laborers’’ immune from the antitrust laws under 
Sections 1 and 6 of the Clayton Act. Anderson v. Ship- 
owners’ Association of Pacific Coast, 272 U. S. 359, 364-365 
(1926). It was for this reason that in Radovich v. National 
Football League, 252 U. S. 445 (1957), the Supreme Court 
held that a conspiracy to blacklist a professional football 
player, and which effectively prevented him from being 
employed in organized football, constituted a violation of 
the antitrust laws. And for the same reason, not only is 
appellees’ defense based on Sections 1 and 6 of the Clayton 
Act insufficient in law, but appellants will prevail on the 
merits. 
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ARGUMENT 
Introduction 


While the denial of a preliminary injunction will not 
be set aside on appeal unless the district court’s action 
constituted clear error or an abuse of discretion, and while 
this Court ordinarily will not consider the merits of the 
case further than necessary to determine whether that 
discretion was abused (Cox v. Democratic Central Com- 
mittee, 91 U.S. App. D. C. 416, 200 F. 2d 356), it is, never- 
theless, clear that where the material facts are not, or can- 
not be disputed, a district court ‘‘has [no] judicial discre- 
tion by denial of an injunction to continue a deprivation of 
basic human rights.’? Clemons v. Board of Education (6 
Cir.), 228 F. 2d 853, 857, certiorari denied, 350 U. S. 1006 
(1956) ; Henry v. Greenville Airport Commission (4 Cir.), 
284 F. 2d 631, 633. The material facts underlying appel- 
lants’ claim that appellees have combined and conspired 
in violation of the antitrust laws are based on documents 


and the sworn testimony of appellees’ officers in prior pro- 
ceedings. Those documents and that testimony establish 
that appellees have concertedly refused to permit appel- 
lants to pursue their respective callings in the motion pic- 
ture industry as writers, producers, directors or actors.’” 


19 Each appellant’s right to pursue his calling in the motion 
picture industry “is an essential part of [his] rights of liberty and 
property * * *.” Powell v. Commonwealth of Pennsylvania, 127 
U. S. 678, 684 (1888); Allgeyer v. State of Louisiana, 165 U. S. 
578, 589-591 (1897); Truar v. Reich, 239 U. S. 33, 41 (1915); 
Greene v. McElroy, 360 U. S. 474, 492 (1959). It is also a right 
which is subject to protection under the Sherman Act. Gardella v. 
Chandler (2 Cir.), 172 F. 2d 402, 408; H. B. Marienelli v. United 
Booking Offices of America (D. C., S. D. N. Y.), 227 Fed. 165, 
171; Report of Attorney General’s Committee to Study the Anti- 
trust Laws, 2 (1955). Indeed, Senator Sherman conceived the 
Act as “a bill of rights, a charter of liberty” (21 Cong. Rec. 2461, 
March 21, 1890) and as a guarantee of “the night of every man to 
work, labor, and produce in any lawful vocation and to transport his 
production on equal terms and conditions and under like circum- 
stances. This is industrial liberty and lies at the foundation of the 
equality of all rights and privileges” (21 Cong. Rec. 2457, March 
21, 1890). 
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Moreover, the record before this Court is the record 
upon which appellants will rely on the trial to establish 
appellees’ violation of the antitrust laws.*° Therefore, in- 
asmuch as the district court’s denial of the preliminary 
injunction purports to be based in substantial measure 
upon Conclusion of Law No. 1, which provides: 


On the basis of the record befcre the Court, the 
plainti#’s have not established that the defendants 
have combined to violate the antitrust laws’’ (J-A. 
369), 
that conclusion of law ‘‘can and should be reviewed because 
of [its] basic nature in this litigation. * * ° The case then 
should be remanded for action by the District Court in 
the light of the legal principles thus enunciated.”’ Ring v. 
Spina (2 Cir.), 148 F. 2d 647, 650. 

We believe a review of Conclusion of Law No. 1 will 
result either in a reversal of the district court’s order deny- 
ing the preliminary injunction or in a remand with direc- 
tions? But if we are wrong in our view, and also wrong 
in contending that appellees’ distribution-financing agree- 
ments with independent producers are violative of the anti- 
trust laws,? then the Court should direct that appellants’ 
complaint be dismissed. Smith v. Vulcan Iron Works, 165 
U. S. 518, 524 (1897) ; Victor Talking Machine Co. v. Starr 
Piano Co., 263 Fed. 82, $4 (2 Cir., 1920).** 


2 This does not include additional documents which appellants 
may uncover in the course of pre-trial discovery. but which, in view 
of the already voluminous documentary record, might be considered 
only “cumulative”. 

22 Point I, A and B infra, pp. 22-33. 

22 Point I, C infra, pp. 33-35. 


23 On an appeal from an order granting or denying a preliminary 
injunction, the Court of Appeals may decide the case upon the merits, 
and direct the dismissal of the complaint as insufficient in law. 
Highland Ave. & B. R. Co. v. Columbian Equip. Co., 168 U. S. 
627, 630 (1898) ; Metropolitan Water Co. v. Kaw Valley Drainage 
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The crucial findings on this phase of the appeal are 
Finding No. 10, which provides: 

“The record is insufficient to show that the defend- 

ants * * * have acted in concert or pursuant to a 

conspiracy or that they have maintained an industry- 

wide blacklist. Rather the record is consistent with 

the conclusion that each defendant acted individu- 


ally, non-conspiratorially and in a reasonable man- 
ner’’ (J.A. 567-568), 


and Finding No. 11, which provides: 


«© © © Tt is sufficient to say now that the evidence 
in its present form does not establish that any of 
the defendants have acted in violation of the antitrust 
laws * * *”’ (J.A. 568). 
We, therefore, first demonstrate that since the record 
plainly establishes appellees’ violation of the antitrust 
laws, these findings are ‘‘clearly erroneous.’’ 


ee E 
Dist., 223 U. S. 519, 523 (1912). In addition, the Court “is not con- 


fined in its review of the injunction order to the justice of the denial of 
the temporary injunction, but it may consider the sufficiency of the 
defense interposed.” Victor Talking Machine Co., v. Starr Piano Co., 
263 Fed. 82, 84 (2 Cir., 1920) ; Orth v. Transit Inv. Corp. (3 Cir.), 
132 F. 2d 938, 944. The rationale of these holdings is that where, on 
an appeal from an order granting or denying a preliminary injunction, 
it appears that the complaint is legally insufficient or that the deferd- 
ant has interposed a complete defense, the Court should so decide in 
order “to save both parties from the expense of further litigation 
***” Smith v. Vulcan Iron Works, 165 U. S. 518, 524 (1897); 
Shubert v. Woodward, 167 Fed. 47, 61 (8 Cir., 1909). While the 
rule finds expression more often in cases on appeal from orders 
granting preliminary injunctions, Pang-Tsu Mow v. Republic of 
China, 91 U. S. App. D. C. 324, 201 F. 2d 195, 198, it also has 
been expressed in cases on appeal from orders denying preliminary 
injunctions, or other interlocutory orders appealable under 28 U.S. C. 
§1292(a)(1). Victor Talking Machine Co. v. Starr Piano Co., 
263 Fed. 82, 8 (2 Cir., 1920); Gatliff Coal Co. v. Cox (6 Cir.), 
142 F. 2d 876, 879-880; Orth v. Transit Inv. Corp. (3 Cir.), 132 F. 
2d 938, 944. 
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L 


Appellees’ Chatienged Action Was “Per Se” Illegal 
Under the Antitrust Laws. 


A. Findings No, i0 and 11. 


At the outset, we believe it important to point out that 
the district court denied the motion for preliminary injunc- 
tion on July 24, 1961, that appellees submitted their pro- 
posed findings of fact and conclusions of law on August 
15, 1961 (JA. 570), and that the district court signed 
them on September 11, 1961 (J.A. 578). Inasmuch as the 
entire original record had been transmitted to this Court 
in Appeal No. 16,523 on August 8, 1961, the district judge 
had no opportunity to check appellees’ ‘‘proposed’’ find- 
ings against the record ** and, in fact, did not even cross 
out the words ‘‘submitted by defendants’’ in the findings 
which he signed seven weeks after he denied the preliminary 
injunction (J.A. 566). 


While this practice does not afford grounds for re- 
versing the district court’s order, nor require that this 
Court consider the record de novo (Schilling v. Schwitzer- 
Cummins Co., 79 App. D. C. 20, 142 F. 2d 82, 83-84), 
it is plaim ‘‘that [such] findings of fact and conclusions 
of law are not, at [this Court’s] hands, entitled to the same 
weight and dignity which they would have possessed had 
they represented the unfettered and independent judgment 
of the trial judge.’’ The Severance (4 Cir.), 152 F. 2d 916, 
918. Hence, when considering this phase of the appeal, the 
Court may review the so-called ‘‘findings’’ of the district 
court uninhibited by the ‘‘clearly erroneous”’ rule set forth 
in Rule 52(a) of the Federal Rules of Civil Procedure. 
Mesle v. Kea S.S. Corp. (3 Cir.), 260 F. 2d 747, 750; United 
States v. Forness (2 Cir.), 125 F. 2d 928, 942-943; Tanker 
Hygrade No. 24 v. The Dynamic (2 Cir.), 213 F. 2d 453, 


24 During this period the district judge was in Europe. 
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456.25 In any event, as we shall show, these findings are 
‘‘clearly erroneous.’’ 


1. The “Waldorf Declaration.” 


In an affidavit submitted by Eric Johnston below (some 
thirteen years after the event) appellees denied that the 
<©Waldorf Declaration’’ (J.A. 41-42) was intended as a con- 
tract, agreement or regulation: 


“At the meeting a representative from each company 
announced the policy that his company was going to 
take in reference to the problem. The substance of 
each declaration by the representative of each of 
the [appellees] present was that that particular 
company would not employ the ‘Hollywood Ten’ 
and would not employ known Communists’’ (J.A. 
453-454). 


Assuming, arguendo, the truth of this assertion, it is none- 
theless clear that the ‘‘Waldorf Declaration’? was the 
product of joint and concerted action. 


In an affidavit sworn to April 22, 1948 (some five months 
after the event), Mr. Johnston stated: 


“The general subject put before that meeting and 
to which the ensuing discussion was directed related 
to the position to be taken by the industry with 
regard to the continued employment of those of the 
ten men who had been cited for contempt of Con- 
gress and who were then under employment by 
motion picture companies and the employment in 
the future of known Communists. As a result of 
that discussion a written statement of policy was 


25 While the rule in the Fifth and Seventh Circuits is otherwise 
(Edward Valves, Inc. v. Cameron Iron Works (5 Cir.), 289 F. 2d 
355, 356; Mississippi Valley Barge Line Co. v. Cooper Terminal Co. 
(7 Cir.), 217 F. 2d 321, 322-323), we doubt if even those courts 
would place much reliance on the so-called “findings” here. See 
Kinnear-Weed Corp. v. Humble Oil & Refining Co. (5 Cir.), 259 
F. 2d 398, 401. 
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issued, in which the responsible heads of all the 
motion picture companies present at that meeting 
concurred.”’ (Ex. 1, J.A. 211) 


Moreover, Mr. Johnston testified in detail as to what 
occurred at the Waldorf meeting on November 24-25, 1947 :** 


*‘Gentleman after gentleman arose and stated 
that he felt that, and each one individually expressed 
it in his own way, that, by bringing scorn upon the 
industry and upon the employer, these men had 
brought such discredit to the industry, that they 
couldn’t be retained in employment, and that the 
clause of their contracts, which allowed the contracts 
to be discontinued in case they brought scorn or any 
other public ill feeling towards their employer or 
to the industry, should be invoked. There was so 
much discussion about it that I felt—and each one 
had a little different approach—that I felt a com- 
mittee should be appointed to determine what action 
should be taken. The group approved the appoint- 
ment of a committee and a committee was so ap- 
pointed by me. Mr. Nicholas Schenck was the 
chairman of the committee. I do not recall all of 
the members that were on the committee but it seemed 
to me that everybody wanted to get on the committee. 
So I can’t tell you all who were on it. They met 
after we adjourned, which was about 5:00 o’clock— 


Q. (By Mr. Walker): Pardon me for interrupt- 
ing. At the time the committee was appointed, as I 
understand you, that practically concluded or did 
conclude the first day of the meeting, is that correct? 


A. That concluded the first day of the meeting. 
The committee then met after we adjourned and they 
had deliberations that night, and the next morning we 
met and Mr. Nicholas Schenck brought in a resolution 


26 His testimony was given under oath in December, 1948 (less 
than thirteen months after the event) in Cole v. Loews, Inc. ('U. S. 
D.C., S. D. Cal), Civil No. 8005-Y. 
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which he said was satisfactory to the committee. Mr. 
James Byrnes, our legal counsel, read the resolution 
and he read it very carefully. He read it completely 
at first and then he read it sentence by sentence and 
asked if there were any changes or corrections. And 
there were a number of changes and corrections. 
There were objections to this or feeling that this 
should be stengthened or something else should be 
changed, and this took over a period of two or three 
hours in which this matter was discussed. And, 
finally, a resolution was prepared that seemingly all 
present could agree to. 


«© * * © Then Mr. Goldwyn objected and said that 
he felt that he didn’t want any part of this; that he 
felt they shouldn’t go ahead with it. I then arose 
and said that, in my opinion, these men would have 
to make up their minds—I think I used the expression 
‘they would have to fish or cut bait’—and that I was 
sick and tired of presiding over a meeting where 
there was so much vacillation; but I had no authority 
to do anything; that I wasn’t like the czar of baseball 
who discharged people if their conduct wasn’t satis- 
factory and seemingly had that authority ; that either 
they adopt one or two of these other alternatives, in 
my opinion, continue to employ men who were sup- 
posedly Communists and justify that employment in 
the eyes of the American public or they would have 
to take the other alternative and not employ them. 
But for goodness’ sake, to make up their minds one 
way or another. 


‘There was some discussion took place after that 
and finally it was agreed they would adopt this reso- 
lution, which was finally adopted. And the specific 
question was asked by me of Mr. Donald Nelson, who 
was a representative of the Society of Independent 
Producers, of which he was their president at that 
time, whether he agreed to this. He said he did. 
And I believe one gentleman asked Mr. Goldwyn if 
he agreed to it and I think someone asked Mr. Wanger 


26 


if he did, and they said they did and would go along’’ 
(JA. 39-40). 


In the light of the foregoing, a ‘‘finding’’ that the ‘‘Wal- 
dorf Declaration’? was not the product of joint and con- 
certed action would be a finding that black is white. Para- 
mount Pictures, Inc. v. United Motion Picture Theatre 
Owners (3 Cir.), 93 F. 2d 714, 719. Indeed, in United States 
v. Masonite Corp., 316 U. S. 265 (1942), the Supreme Court 
held that where competitors agree upon an identical course 
of action at a meeting attended by all, the fact that each of 
them would have pursued that course independent of the 
others in no way detracts from the illegality of their agree- 
ment. Id., at pp. 275-283. Identical conduct flowing 
therefrom is the product of joint and concerted action. In 
such cases, the effect of the agreement is to inhibit one or 
more of the parties from changing his mind.** ‘‘Subtle 
inflnences may be just as effective as the threat or use of 
formal sanctions to hold people in line.”? United States v. 


National Ass’n. of Real Estate Boards, 339 U. S. 485, 489 
(1950) ; United States v. First National Pictures, Inc., 282 
U. S. 44, 53.55 (1930); Comment, Concerted Refusals to 


27After hearing this testimony, and in his written opinion in 
Cole v. Loew’s, Inc. (D. C., S. D. CaL), 8 F. R. D. 508, reversed on 
other grounds (9 Cir.), 185 F. 2d 641, Judge Yankwich observed: 
“To me it is evident, as the testimony of the witnesses in the case 
who were at the meeting and Mr. Johnson’s own testimony indicated 
clearly that it was his insistence, his high pressure methods which 
resulted in the adoption of this policy. When he gave his testimony, 
I was rather surprised that a man, who was in the employ of the 
Association, should have spoken so contemptuously of the actions of 
the New York Committee. He testfied that they were not getting 
anywhere; that there was too much argument. And he finally said 
that he was ‘sick and tired’ of dealing with persons who were so 
vacillating—tired of their recalcitrance. Evidently he felt it was his 
duty to express his disdain at their vacillation. Even after that, the 
final assent wes given reluctontly.” Id.,8 F. R. D., at p. 524 (Emphasis 
in original). 


24See deposition of Samuel Goldwyn (Ex. 52, J.A. 347-350). 
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Deal Under the Federal Antitrust Laws, 71 Harv. L. Rev. 
1531, 1538 (1958). 

The instant case is stronger than Masonite, however. 
Here, each of the competitors would not have pursued an 
identical course of action absent agreement among them 
(J.-A. 42-47). 


2. “Waldorf Declaration” —Iimpiementation. 


Appellees asserted below that during the Waldorf meet- 
ing ‘‘representatives of each of the [appellees] there 
present * * * made it clear that his company would reserve 
the right to determine for itself who was a Communist”’ 
(J.A. 454). We assume, arguendo, the truth of this asser- 
tion.2? We also assume that appellees did not then adopt 
or agree upon standards under which such determina- 
tions could be made. However, the record is undisputed 
that at an AMPP meeting on June 2, 1947 (prior to 
the Waldorf meeting) Eric Johnston proposed a three- 


point program. ‘‘Point Two”’ of that program called for 
an industry-wide agreement not to employ ‘“‘proven Com- 
munuists.’’? In explanation, Johnston said: ‘“The proof 
must be conclusive and it is the responsibility of the Un- 
American Committee to furnish the proof and the names.”’ 
(Emphasis supplied) (J.A. 34:35). On June 2, 1947, 
appellees rejected ‘‘Point Two’’ unanimously (J-A. 36). 


On November 24-25, 1947, appellees did a complete 
“about face,” the previously rejected ‘‘Point Two’’ being 
made a part of the ‘‘Waldorf Declaration” (J.-A. 50-51). 


2°However, as far as appellants Biberman, Cole, Lawson and 
Maltz (four of the “Hollywood Ten”) are concerned, whether the 
“Waldorf Declaration” was or was not “intended or designed as a 
contract, agreement or regulation * * *” (J.A. 454) is immaterial. 
As to them, it is a “blacklist”, and therefore, per se illegal under the 
antitrust laws. Eastern States Retail Lumber Dealers Ass'n v. United 
States, 234 U. S. 600, 612 (1914) ; Lawlor v. Loewe, 235 U. S. 522, 
534 (1915); Duplex Printing Press Co. v. Deering, 254 U. S. 443, 
467-468 (1921). 
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This was specifically admitted by counsel for appellee 
Columbia Pictures Corporation on October 1, 1952 (J.A. 
105-106). See also, Cole v. Loew’s, Inc. (D. C., S. D. Cal.), 
8 F. B. D. 508, 523-526, reversed on other grounds (9 Cir.), 
185 F. 2d 641. Moreover, in a deposition taken on March 
31, 1948, E. J. Mannix, then Vice-President of Loew’s, Inc. 
testified : 

“<Q. (By Mr. Selvin): Now, getting on to this 
meeting that was held with the representatives of 
these three Guilds [December, 1947, subsequent to 
the Waldorf Declaration] the first meeting that you 
attended I think yon testified that the statement was 
made by one or more representatives of the Pro- 
ducers at that meeting, that you would not accept 
the Thomas or the Tenney Committee list of 79 al- 
leged Communists in determining your hiring or 
firing policy, some statement to that effect? A. That 
is right. 


Q. Was there any statement made at that time 
by any representative of the Producers as to what 
the Producer policy would be with respect to any 
of those 79 or anyone else, who, if called, [at] another 
meeting of the Thomas Committee repeated the con- 
duct of the ten men? A. That they would be sus- 


pended or discharged.” (J.A. 144) 


Furthermore, James F. O’Neil, publisher, American 
Legion Magazine, testified [House Hearings, July 11, 1956, 
pp. 5267-5268] that, during a meeting with the American 
Legion on March 31, 1952 at which he was present, appellees 
had assured officials of the American Legion ‘‘that they 
would not employ Communists or that they would not 
employ those who had taken refuge in the fifth amendment”’ 
(J.A. 56). 


We do not urge that these facts are sufficient to warrant 
a holding on this appeal that appellees, ‘‘knowing that 
concerted action [had been] contemplated and invited [by 
Johnston on June 2, 1947] ° * * gave their adherence to 
[his] scheme and participated in it.’’ Interstate Circuit 


29 


v. United States, 306 U. S. 208, 226 (1939); United States 
vy. Masonite Corp., 316 U. S. 265, 275-276 (1942) ; Umited 
States v. United States Gypsum Co., 333 U. S. 364, 394 
(1948). In our view, whether appellees combined or con- 
spired to delegate to the House Committee on Un-American 
Activities their individual determinations as to ‘‘who was 
a Communist”’ is controlled by ‘‘what the parties actually 
did rather than by the words they used’. United States 
vy. Parke, Davis & Co., 362 U. S. 29, 44 (1960). And for a 
graphic demonstration of what appellees “‘actually did’’, 
see Exhibits 58 and 59 (J.A. 391, 395). 


But in this case there is more—much more. If, prior 
to April 23, 1953, there was any doubt as to whether appel- 
lees had adopted agreed-upon standards in this area, it 
was removed at that point. On that date, as a result of 
joint negotiations between appellees and the Writers’ 
Guild (J.A. 65, 130-131), the producer-distributor appellees 
spelled out in clear detail the scope of their concerted 
agreement (Ex. 43, J.A. 237-238; Ex. 44, J.A. 241). In 
the light of these contemporaneous documents, a finding 
that, during the period November 25, 1947 to April 23, 1953, 
appellees had not engaged in concerted action would have 
to be set aside under the ‘‘clearly erroneous”? rule. United 
States v. United States Gypsum Co., 333 U. S. 364, 395- 
396 (1948) ; United States v. General Electric Co., (D. C., 
D. N. J.), 82 F. Supp. 753, 844-845; United States v. 
American Can Co. (D. C., N. D. Cal.), 87 F. Supp. 18, 
26-27. 


3. The Presumption of Continuance. 


The documentary facts set forth above establish that 
the illegality of appellees’ action is not predicated upon 
‘‘gonscious parallelism.’’ Rather, it is predicated upon a 
specific agreement, and identical conduct flowing there- 
from. We have shown that a clearly defined conspiracy 
in violation of the antitrust laws was in existence during 
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the period November 25, 1947 to April 23, 1953. The Courts 
will not assume it was abandoned thereafter. United 
States v. Oregon State Medicul Society, 343 U. S. 326, 333 
(1952); Local 167, International Brotherhood of Team- 
sters, etc. v. United States, 291 U. S. 293, 297-298 (1934). 
Thas, the only fact issues which appellees might have raised 
below were (1) that the ‘‘Waldorf Declaration’’ had been 
abandoned more than four years prior to the institution 
of this proceeding, i¢., the conspiracy had terminated,°° 
or (2) that one or more of the appellees had repudiated the 
‘““Waldorf Declaration,’ t.e., one or more of them had 
withdrawn from the conspiracy.** Appellees did neither. 
Instead, they took the position that what they are doing 
now is precisely the same as what they consistently did 
since November 25, 1947 (J.A. 456); and that what they 
consistently did since November 25, 1947, was individual, 
not concerted, action (J.A. 454-455). 


Undoubtedly, appellees’ failure to come forward with 
any proof of ‘‘termination’’ or ‘‘withdrawal’’, was dic- 
tated by documented facts of record which are not, and can- 
not be, disputed. For example, the Court will search in 
vain for any denial of the fact that on August 21, 1959, 
B. B. Kahane, Vice-President of appellee Columbia Pic- 
tures Corporation and an AMPP representative, assured 
the American Legion’s Americanism Commission that all 
but four of the 224 persons named by the Legion as ‘‘sub- 
versive’? were no longer at work in the motion picture 
industry, and that the four who were, were working for 
“<independents’’ not subject to the AMPP’s control (J.A. 
70-72; Ex. 12, J.A. 215-217). It will search in vain for 
any denial that, in response to the Legion’s convention 


United States v. Kissel, 218 U. S. 601, 607-608 (1910). 


31Hyde v. United States, 225 U. S. 347, 369 (1912) (withdrawal 
requires affirmative action “to disavow or defeat the [illegal] purpose 
ee”): Eldredge v. United States (10 Cir.), 62 F. 2d 449, 451-452; 
United States v. Dubrin (2 Cir.), 93 F. 2d 499, 504. 
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resolution praising the industry as a whole, an AMPP 
news-release (a copy of which was obtained from the 
AMPP) quoted Mr. Johnston as follows: 


“Tt is indeed gratifying to receive from the Ameri- 
can Legion recognition of the motion picture indus- 
try’s well established patriotism. The policy laid 
down by the industry heads at the so-called Waldorf 
Conference in November, 1947 has been the govern- 
ing policy of the industry, generwly without interrup- 
tion since that date’’ (J.A. 72-73). 


And it will search in vain for any denial that the standards 
agreed upon by appellees in their separate, but identical, 
minimum basic agreements with the Writers’ Guild on 
April 23, 1953 (bux. 43, JA. 237-238) were carried forward 
in succeeding agreements (ix. +45, J.A. 244), and are 
presently contained in existing ones (Kix. 29, J-A. 228). 


In view of the foregoing, Finding No. 10 that the “record 
in insufficient to show that the defendants * * ° have acted 
in concert or pursuant to a conspiracy’’ and that ‘‘the 
record is consistent with the conclusion that each defendant 
acted individually, non-conspiratorially and in a reasonable 
manner’? (J.A. 568), and Finding No. 11, ‘‘that the evi- 
dence in its present form does not establish that any of 
the defendants have acted in violation of the antitrast 
laws * * *(J.A. 568), present on this record only ‘‘ques- 
tions of law.’? United States v. John McShain, Inc., 103 
U.S. App. D. C. 328, 258 F. 2d 422, 420, certiorari denied, 
358 U. S. 832 (1958) ; Perry v. Perry, 88 U. S. App. D. C. 
337, 190 F. 2d 601, 602-603; Dollar v. Land, 87 U. S. App. 
D. C. 214, 184 F. 2d 245, 249; Chas. D. Briddell, Inc. v. 
Alglobe Trading Corp. (2 Cir.), 194 F. 2d 416, 420. 


B. The Concerted Refusal to Deal. 


Appellees’ actions, beginning with the announcement 
of the ‘‘Waldorf Declaration”? on November 25, 1947 and 
continuing up to the present time, constitute a clear-cut 
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and indisputable concerted refusal to deal. The issue in 
this case, therefore, is whether such action can be saved 
from Sherman Act proscriptions on grounds of ‘‘justifica- 
tion?” The answer is clearly ‘‘No.’? Klor’s, Inc. v. Broad- 
way-Hale Stores, 359 U.S. 207, 212 (1959) ; Radiant Burners 
v. Peoples Gas Co., 364 U. S. 656, 659-660 (1961) ; Ktefer- 
Stewart Co. v. Seagram & Sons, 340 U. S. 211, 214 (1951) ; 
Fashion Originators’ Guild v. F. T. C., 312 U. S. 457, 468 
(1941).* 


Indeed, whatever reason appellees urge to justify their 
action challenged here, and no matter how socially desirable 
they claim it to be, they cannot escape the reach of the 
Sherman Act. For it is jast as much a violation of the 
antitrust laws to concertedly refuse to deal with alleged 
“‘loyalty risks”? as it was to concertedly refuse to deal 
with alleged ‘‘credit risks’’ (United States v. First National 
Pictures, Inc., 282 U. S. 44, 54 [1930]); it is just as mach 
a violation of the antitrust laws to concertedly refuse to 
deal with alleged ‘‘pro-Communists’’ during the ‘‘Cold 
War’? as it was to concertedly refuse to deal with alleged 
“‘pro-Germans”’ during World War I (Council of Defense 
v. International Magazine Co., 267 Fed. 390, 411-412 
[8 Cir., 1920]), and it is just as much a violation of the anti- 
trust laws to engage in a group boycott to eliminate sus- 
pected ‘‘subversives”’ as it was to engage in a group boycott 
to eliminate suspected ‘‘design pirates”. Fashion Origi- 
nators’ Guild v. F. T. C., 312 U.S. 457, 468 (1941). 


In Silver, et al. v. New York Stock Exchange (D. C., 
S. D. N. Y.), — F. Supp. —, CCH Trade Cases (1961) p. 
78,217, the defense to the concerted refusal to deal, as in 


32 Since Klor’s, the authorities are agreed that Ruddy Brook 
Clothes v. British & Foreign Marine Ins. Co. (7 Cir.), 195 F. 2d 
86, 89, certiorari denied, 344 U. S. 816 (1952), is no longer the law. 
Handler, Recent Developments in Antitrust Law: 1958-1959, 59 
Col. L. Rev. 843, 862-865 (1959); Oppenheim, Selected Antitrust 
Developments, 15 A. B. A. Section of Antitrust Law, 37, 55 (1959). 
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this case, was ‘‘justification’’. One of the grounds relied on, 
was that the Defense Department had found plaintiffs to 
be ‘‘security risks’’ (Jd., at p. 78,224). Judge Bryan said: 


“It matters not whether the methods pursued by 
the combination to attain its objectives are claimed 
to be reasonable or justifiable under the circumstances 
or are for beneficial purposes. The combination can- 
not escape the proscriptions placed by the law upon 
its conduct by any showing of reasonableness or 
justification. The combination is per se illegal and 
the prohibition against it is absolute however ex- 
tenuating the conditions may be which gave rise to 
it. ** * The policy of the statute is to leave to each 
trader individually the determination as to whether 
to deal with any particular person and to forbid such 
a determination by group action regardless of the 
reasons therefor. * * * Thus, the contention of the 
Exchange that this is a case in which a role of 
reason must be applied under which its conduct could 
be justified, is without merit. There is no room 
here for the application of any rule of reason for 
which the Exchange contends since the facts establish 
a concerted refusal to deal which is intrinsically 
unreasonable in the light of the purpose and intent 
of the statute.’’ Id, at p. 78,230. 


Accordingly, appellees’ concerted action is a per se 
violation of the Sherman Act. 


C. The Distribution-Financing Agreement. 


The contractual device which appellees utilize to make 
effective throughout the industry their concerted refusal to 
deal with appellants is contained in appellees’ distribution- 
financing agreements with independent producers. Even 
if, on this record, appellees had not engaged in concerted 
(horizontal) action, these agreements nevertheless would 
be vertical agreements ‘‘in restraint”’ of trade, and per se 
illegal under the Sherman Act. 


The ‘‘employment controls’? or ‘‘personnel’’ clause in 
the distribution-financing agreement of Columbia Pictures 
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Corporation (Ex. 55, J-A. 383-385), is typical (J.A. 147). 
Despite the fact that this agreement elsewhere provides, 
“this contract in no wise shall constitute a partnership 
or joint venture between the parties hereto’’ and ‘‘for 
all parposes”’ the independent is ‘‘an independent con- 
tractor producing the picture * ° * for distribution by 
[Columbia]? (Ex. 55, JA. 388-389), the ‘‘employment 
controls’” provision gives Columbia an absolute right to 
control the independent’s purchase of professional products 
or services—a right, but for the distribution agreement, 
the independent could have exercised as a matter of indi- 
vidual business judgment under competitive conditions.** 


Such agreements are indistinguishable in substance 
from, and are equally in restraint of trade as, the old 
common-law crime of ‘‘forestalling’’; e., conduct which 
prevents a product from coming to the market by improper 
means. Schneller, The New Antitrust IWegality, Per se: 
Forestalling and Patent Misuse. 50 Col. L. Rev. 170, 176- 
179 (1950). Ethyl Gasoline Corp. v. United States, 309 
U. S. 436 (1940), is illustrative of “<forestalling’’ in modern- 
dress. In that case the Supreme Court struck down a patent 
owner’s licensing system whereby jobbers who did not 
conform to the ‘‘business ethies’’ prescribed by the major 
oil companies (id., at pp. 490-454), might be cut off from 
the list of persons to whom the refiners might sell. See 
also the line of cases beginning with Dr. Miles Medical Co. 
v. Johz D. Park & Sons, 220 U. S. 373, 400, 407-409 (1911), 
where the Supreme Court held that “‘vertical’’ resale-price 
agreements between a seller and several dealers actually 
restrained competition among the dealers, thereby ex- 
tinguishing price competition on that level as effectively 
as any ‘‘horizontal”’ price-fixing agreement. E.g., United 
States v. Parke, Davis & Co., 362 U. S. 29 (1960) ; Umited 
States v. A. Schrader’s Son, Inc., 252 U. S. 85, 99 (1920) ; 


33 This was conceded by appellees during argument below. Op. 
Gt. supra, ftn. 7. 
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Frey & Son, Inc. v. Cudahy Packing Co., 256 U. S. 208 
(1921). 


In short, while the Ethyl and Dr. Miles’ line of cases 
involved restraints imposed on a ‘‘distributive’’ part of 
the trade by manufacturers, they no less constituted ‘‘fore- 
stalling’? than if they had been imposed by wholesalers 
or retailers. Montague & Co. v. Lowry, 193 U. S. 38, 45 
(1904); Eastern States Retail Lumber Dealers’ Ass’n v. 
United States, 234 U. S. 600, 614 (1914). For this reason, 
it matters not whether the restraint be imposed by a whole- 
saler (distributor), as in this case, or a manufacturer 
(producer), as in Ethyl and Dr. Miles. In either case, 
the ‘‘Sherman Act condemns not only the horizontal boy- 
cott directed against a competitor’s business * ° °, but 
also the vertical boycott, directed at controlling the terms 
and manner of [production or] distribution of the sub- 
ject article.’? United States v. General Electric Co. (D. C., 
S. D. N. Y.), 80 F. Supp. 989, 1009; United States v. 
Waltham Watch Co. (D. C., S. D. N. Y.), 47 F. Supp. 524, 
531-532; United States v. Bausch & Lomb Optical Co. 
(D. C., S. D. N. Y.), 45 F. Supp. 387, 395-397, modified 
on other grounds, 321 U. S. 707 (1944). 


Accordingly, appellees’ distribution-financing agree- 
ments with independent producers are per se illegal under 
the Sherman Act. 


We have shown that the material facts upon which 
appellants rely to establish appellees’ violation of the anti- 
trust laws are based on documents, the sworn testimony 
of appellees’ officers in prior proceedings, and facts which, 
on this record, are undisputed. These facts establish that 
appellees have concertedly refused to permit appellants 
to pursue their respective callings in the motion picture 
industry. Moreover, appellees conceded below that they 
individually utilized the ‘‘employment controls” provi- 
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sions of their respective distribution-financing agreements 
with independent producers to prohibit ‘‘independents”’ 
from purchasing appellants’ talents.*‘ Accordingly, if 
appellees’ challenged action is per se illegal under the anti- 
trast laws, Findings Nos. 10 and 11 are ‘‘clearly errone- 
ous”? as a matter of law. On the other hand, if appellees’ 
challenged action is not per se illegal, and inasmuch as 
the record before the Court is the record on which appel- 
lants will rely to establish that issue upon the trial, the 
complaint should be dismissed. See discussion, supra, at 
pp. 20-21, ftn. 23. 


I. 


The District Court’s Action Constituted An Abuse 
of Discretion. 


All of the operative findings below (Findings 10 through 
14) are fmdings which purport to reflect the exercise of 


judgment and opinion on the part of the district court 
(J.A. 567-569). As such, they may be more readily set 
aside under the ‘‘clearly erroneous’’ rule, than findings 
which reflect the ascertainment of existing facts. Public 
Utilities Comm. v. Capital Transit Co., 94 U. S. App. D. C. 
140, 214 F. 2d 242, 250; Standard Oil Development Co. v. 
Marzall, 8 U.S. App. D. C. 210, 181 F. 2d 280, 284. Hav- 
ing shown that Findings 10 and 11 are ‘‘clearly erroneous’’ 
as a matter of law (Point I, supra), we turn now to examine 
Findings 12, 13 and 14. Not only are these findings ‘‘clearly 
erroneous,’’ they demonstrate that the action of the district 
court constituted an abuse of discretion. 


A. Finding No. 12. 


The district court concluded that ‘‘plaintiffs are barred 
by their laches from equitable relief pendente lite.’’ (Con- 
clusion of Law No. 4, J.A. 569). The only finding which 


34 Op. cit. supra, ftn. 7. 
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could relate to this conclusion is Finding No. 12, which 
provides: 


‘“‘The alleged conspiracy to blacklist is claimed to 
have originated in 1947. The plaintiffs allege that 
since various dates in the period 1947-1953 each has 
been generally unemployable in the motion picture 
industry as a result of the claimed conspiracy. This 
action was filed on December 30, 1960. The delay in 
filing this action negatives any finding of urgency 
necessary to justify the interlocutory relief sought.” 
(J.A. 568). 


Inasmuch as “‘laches requires proof of (1) lack of 
diligence by the party against whom the defense is asserted, 
and (2) prejudice to the party asserting the defense’’, 
Costello v. United States, 365 U. S. 265, 282 (1961) ; Duncan 
v. Summerfield, 102 U. S. App. D. C. 185, 251 F. 2d 896, 897, 
the district court’s conclusion that a preliminary injunction 
was barred by appellants’ laches could only have been based 
on a finding of (1) unreasonable delay and (2) prejudice to 
appellees as a result. While the record conclusively demon- 
strates that appellants were innocent of any delay in 
bringing this action,** and that prejudice to appellees was 
never even asserted below, it is unnecessary to discuss this 
issue further. See Carbo v. United States (9 Cir.), 288 
F. 2d 282, where the Court of Appeals pointed out: 


‘cWhere the exercise of discretion is under review, 
we must pass judgment on what the trial judge said 
were his reasons, whatever support the record might 
afford for other reasons. To uphold an exercise of 
the trial court’s discretion on grounds not relied 
upon by that court is for us to exercise our own 
discretion in the matter * * °.’’ Id., at p. 286. 


35 The change of circumstances resulting from the conjunction of 
appellees’ November 4, 1960 policy (Ex. 31, J.A. 233) and the March 
27, 1961 action of the Writers’ Guild (J.A. 109, 132) makes any claim 
of delay frivolous. 
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Therefore, since it is clear that the district court’s con- 
clusion, as based on Finding No. 12 (ie., delay alone) 
was erroneous, it is also clear that the district court abused 
its discretion. Davis v. Peerless Ins. Co., 103 U. S. App. 
D. C. 195, 255 F. 2a 534, 536; National Benefit Life Ins. 
Co. v. Shaw-Waiker Co., 71 App. D. C. 276, 111 F. 2d 
497, 507. 


B. Findmg No. 13, 


The district court concluded that ‘‘plaintiffs have an 
adequate remedy at law’? (Conclusion of Law No. 2, 
J.-A. 569), and that ‘‘plaintiffs have failed to establish 
irreparable injury which would justify the relief re- 
quested”? (Conclusion of Law No. 3, J.A. 569). Apart 
from that portion of Finding No. 11, which states that 
“‘the evidence in its present form does not establish * * * 
that the extraordinary relief sought is justified’? (J.A. 
568), it is apparent that these conclusions were based 
on Finding No. 13, which provides: 

“The record fails to establish that the injuries 
clairned by plaintiffs could not, if proven, be ade- 
quately compensated for by damages’’ (J.A. 569). 


Since the question, whether or not an injury is ‘‘irrep- 
arable,’’ turns more on the nature of the right or prop- 
erty injured, or on the nature of the injury itself, than 
it does on the pecuniary measure of the loss suffered 
(Donovan v. Pennsylvania Co., 199 U. S. 279, 305 (1905) ; 
Revere Copper and Brass, Inc. v. Economy Sales Co. 
(D. C., D. Conn), 127 F. Supp. 739, 741-742; Lucken- 
bach S.S. Co. v. Norton (D. C., E. D. Pa.), 21 F. Supp. 
707, 709), we first examine the nature of the right being 
injured. 

The right to work and create goes to the very essence 
of individual liberty. Cummings v. Missouri, 4 Wall. 
(U. S.) 277, 321 (1867). Cut off the right of the citizen 
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to choose his vocation, the right to earn his bread by 
the profession he has learned, and the very right to live as a 
dignified human being is endangered. Butchers’ Union 
S. dé L.L. Co. v. Crescent City L.L. & 8. Co., 111 U. S. 
746, 754-766 (1884); Yick Wo v. Hopkins, 118 U. 8. 356. 
370 (1886). The first interest included in the right to 
work is the freedom to choose an occupation or profession. 
Allgeyer v. Louisiana, 165 U. S. 578, 590 (1897). The 
second, the right to pursue a calling. Butchers’ Union 8. 
& L.L. Co. v. Crescent City L.L. & 8. Co., 111 U. 8. 746, 
763 (1884). This latter interest will be protected by 
a preliminary injunction ‘‘in the absence of an adequate 
remedy at law.’’? Truazx v. Raich, 239 U. S. 33, 38 (1915). 


In the instant case, appellants are being deprived of 
the right to follow their chosen professions. The in- 
juries resulting therefrom are the lack of opportunity 
to develop professionally and artistically, the loss of in- 
creased stature and earning opportunities which might 
result from such development, and the loss of fulfillment 
of personality achieved by working in a creative field, 1.e., 
the opportunity to develop and improve one’s creative 
faculties and the artistic status achieved as a result. Such 
injuries cannot be measured in dollars and are irreparable 
as a matter of law. City of Walla Walla v. Walla Walla 
Water Co., 172 U. S. 1, 12 (1898). Appellants suffer 
irreparable injury even when they are permitted to work 
‘‘black-market,’’ z.e., without screen credit. ‘‘A writer’s 
reputation, which would be greatly enhanced by public 
credit for authorship of an outstanding picture, is his 
stock in trade; it is clear that irreparable injury would 
follow the failure to give him screen credit if in fact he 
is entitled to it.”? Poe v. Michael Todd Co. (D. C., S. D. 
N. Y.), 151 F. Supp. 801, 803; Hepworth Mfg. Co., Ltd. 
v. Ryott [1920], 1 Ch. 1, 89 L. J. Ch. 69, 9 A. L. R. 1484. 
How much more irreparable is the deprivation of appel- 
lants’ right to pursue their calling in motion pictures 
on any terms? 
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The intangible value of working at one’s profession 
and of receiving credit for recognized achievement can- 
not be compensated by damages. For how is it possible 
to ascertain the degree to which an individual may suc- 
ceed when he is deprived of the opportunity to pursue 
snecess in his chosen field? 


In the court below, appellees made much of the fact 
that the probable period between the issuance of a pre- 
liminary injunction and the conclusion of the case would be 
a minimum of two and one-half years and in all likeli- 
hood longer (J.A. 556). We concede both the accuracy 
and the importance of that statement. For unless this 
Court acts, appellants must wait at least two and one- 
half years, and probably longer, for the opportunity to sell 
their professional products or services in the motion picture 
industry without unlawful interference from appellees. 
Two and one-half years or more will be taken out of their 
creative lives without the lawful opportunity to seek work 


and sustain themselves, to be productive in their chosen 
fields, and to move ahead in their careers to the extent that 
their talents, absent unlawful obstacles, will permit. These 
years can never be restored. 


We have shown that each appellant is being denied 
the right to pursue his chosen calling and, therefore, 
as distinguished from a case involving a denial of a par- 
ticular job, that monetary damages provide no adequate 
remedy at law.** Accordingly, since the district court’s 


Greene v. McElroy, 360 U. S. 474, 492-493 (1959) 
and Cafeteria & Resteuront Workers Union v. McElroy, 367 U. S. 
886, 895-896 (1961). The right to work at one’s chosen trade or 
profession is perhaps the most precious liberty that man possesses. 
It does many men little good to stay alive and free and propertied if 
they cannot work. To work means to eat. It also means to live. 
Barsky v. Boord of Regents, 347 U. S. 442, 472 (1954). (Douglas, J. 
dissenting.) 
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conclusion that ‘‘plaintiffs have an adequate remedy at 
law’? (J.A. 569) and that they ‘‘failed to establish irrep- 
arable injury which would justify the relief requested’’ 
(J.A. 569), was erroneously based on the reasons set 
forth in its findings, the district court abused its discre- 
tion. Davis v. Peerless Ins. Co., 103 U. S. App. D. C. 
125, 255 F. 2d 534, 536. 


C. Finding No. 14. 


The District Court found (Finding No. 14), as one 
reason to justify its denial of preliminary injunctive relief, 
that: 

“The decree requested is inappropriate and imprac- 
tical in that it would require the Court pendente lite 
to attempt to supervise the employment practices of 
a substantial portion of the motion picture industry, 
which would inject the Court into the personnel 
problems involved in the hiring and firing of indi- 
Viduals in the industry.”’ (J.A. 569). 


Even as related to the injunction which appellants originally 
sought (J.A. 28), this finding is ‘‘clearly erroneous.’” 


All that the appellants sought originally was an injunc- 
tion against appellees’ concerted action on the producer 
and distributor levels, and attempts on the part of any 
of them to induce independent producers to refrain 
from purchasing appellants’ professional products or 
services. By that injunction, appellants were attempt- 
ing to compel a restoration of competition for their pro- 
fessional products or services among all motion picture 
producers, appellees and independents alike. This could 
hardly have required ‘‘the Court pendente lite to supervise 
the employment practices of a substantial portion of the 
industry.’’ Cf. Herchel California Fruit Prod. Co. v. 
Hunt Foods, Inc. (D. C., N. D. Cal), 111 F. Supp. 732, 734. 


In any event, appellants’ demand for injunctive relief 
was sharply limited during the course of the hearing before 
the district court: 
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‘““Mr. Shapiro: Now let’s talk about the difficulties 
of an injunctive decree: Here we come to the crux 
of the entire problem because we couldn’t care less 
if not a single one of the defendants [was ever] to 
hire, [was ever] to purchase a literary property or 
a script or what have you from any of these plain- 
tiffs; we do care if the defendants, through concerted 
action, are using their power to distribute motion 
pictures nation-wide and through their distribution- 
financing agreements to prevent independent motion 
pictare producers who do want to use these people’s 
services from using them. That is what we are 
talking about and that is the Kind of injunction we 
are seeking. 


‘*We have no problem here about an entire industry ; 
we are talking aboat the right of the one independent 
or the two, or whoever they may be, who want to 
use these people and who cannot because the defend- 
ants will not let them. That is what this case is 
about. 


‘‘The Court: What do you say to Mr. Rogers’ sug- 
gestion that an injunction in this case would compel 
the defendants to employ persons whether or not 
their services were desired? 


‘“‘Mr. Shapiro: I thought I said, Your Honor, that 
[by] restricting the injunction to just this thing that 
we are talking about, it would [not] compel the 
defendants * *° *° to employ anyone.’’ (Transcript, 
94-95, J.A. 557) 


In view of the foregoing, Finding No. 14, if valid at all, 
could only be valid in relation to appellants’ motion for 
preliminary injurction as originally framed (J.A. 28). 
For under no circumstances could it be other than ‘‘clearly 
erroneous”’ as applied to appellants’ motion for preliminary 
injunction as limited during the hearing before the district 
court. Therefore, Finding No. 14 could only have been 
made with appellants’ original motion in mind. If this 
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is so, the district court ignored the fundamental rule 
that the right to an injunction is determined as of the date 
of the hearing, and not as of the date the action is com- 
menced. Duplex Printing Press Co. v. Deering, 254 U. S. 
443, 464 (1921); American Steel Foundries Co. v. Tri-City 
Council, 257 U. S. 184, 201 (1921). If this is not so, then 
Finding No. 14 is, and could only be, ‘‘clearly erroneous”’ as 
a matter of law. In either event, Finding No. 14, like Find- 
ings 12 and 13 before it, must be set aside. All of these find- 
ings make clear that the district court abused its discretion. 


Ill. 
Appellants Will Prevail On The Merits. 


In the court below, appellees asserted that the several 
affirmative defenses set forth in their answers constituted 
“‘miscellaneous other obstacles to the issuance of a pre- 
liminary injunction.’? The motion for preliminary injanc- 


tion was argued on that basis ( Transcript, 9-10, J.A. 550). 
At the same time, appellants moved to strike these defenses 
as “‘insofficient in law.’? The latter motion was denied 
‘‘without prejudice’? (J.A. 572). In view of the inter- 
locutory character of that order, it could not be appealed 
to this Court. We anticipate on this appeal, however, that 
appellees will raise these defenses as ‘‘miscellaneous other 
obstacles’’ to a reversal of the order under review.? 


Each of appellees’ affirmative defenses is insufficient in 
law. Therefore, we do not burden the Court with a discus- 
sion of any but the most important of them, i.e., the affirma- 
tive defense based on Sections 1 and 6 of the Clayton Act, 
15 U. S. C. §§ 12 and 17. 


37 The defenses are release and discharge (J.A. 401-402) ; estoppel 
(J.A. 402) ; res judicata (J.A. 402-403) ; laches (J-A. 401) ; and that 
appellants’ claims are barred by reason of Sections 1 and 6 of the 
Clayton Act, 15 U. S. C. §§ 12 and 17 (J.A. 403). 
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‘Mr. Shapiro: Now let’s talk about the difficulties 
of an injunctive decree: Here we come to the crux 
of the entire problem because we couldn’t care less 
if not a single one of the defendants [was ever] to 
hire, [was ever] to purchase a literary property or 
a script or what have you from any of these plain- 
tiffs; we do care if the defendants, through concerted 
action, are using their power to distribute motion 
pictures nation-wide and through their distribution- 
financing agreements to prevent independent motion 
pictare producers who do want to use these people’s 
services from using them. That is what we are 
talking about and that is the Kind of injunction we 


are seeking. 


‘“We have no problem here about an entire industry ; 
we are talking about the right of the one independent 
or the two, or whoever they may be, who want to 
use these people and who cannot because the defend- 
ants will not let them. That is what this case is 
about. 


“The Court: What do you say to Mr. Rogers’ sug- 
gestion that an injunction in this case would compel 
the defendants to employ persons whether or not 
their services were desired? 


“Mr. Shapiro: I thought I said, Your Honor, that 
[by] restricting the injunction to just this thing that 
we are talking about it would [not] compel the 
defendants * ° ° to employ anyone.’’ (Transcript, 
94-95, J.A. 557) 


In view of the foregoing, Finding No. 14, if valid at all, 
could only be valid in relation to appellants’ motion for 
preliminary injurction as originally framed (J.A. 28). 
For under no circumstances could it be other than ‘‘clearly 
erroneous”’ as applied to appellants’ motion for preliminary 
injunction as limited during the hearing before the district 
court. Therefore, Finding No. 14 could only have been 
made with appellants’ original motion in mind. If this 
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is so, the district court ignored the fundamental rule 
that the right to an injunction is determined as of the date 
of the hearing, and not as of the date the action is com- 
menced. Duplex Printing Press Co. v. Deering, 254 U. S. 
443, 464 (1921); American Steel Foundries Co. v. Tri-City 
Council, 257 U. S. 184, 201 ( 1921). If this is not so, then 
Finding No. 14 is, and could only be, ‘‘clearly erroneous’? as 
a matter of law. In either event, Finding No. 14, like Find- 
ings 12 and 13 before it, must be set aside. All of these find- 
ings make clear that the district court abused its discretion. 


Il. 
Appellants Will Prevail On The Merits. 


In the court below, appellees asserted that the several 
affirmative defenses set forth in their answers constituted 
“miscellaneous other obstacles to the issuance of a pre- 
liminary injunction.’? The motion for preliminary injunc- 


tion was argued on that basis (Transcript, 9-10, J.A. 550). 
At the same time, appellants moved to strike these defenses 
as ‘insufficient in law.’? The latter motion was denied 
‘‘without prejudice’? (J.A. 572). In view of the inter- 
locutory character of that order, it could not be appealed 
to this Court. We anticipate on this appeal, however, that 
appellees will raise these defenses as ‘‘miscellaneous other 
obstacles’’ to a reversal of the order under review.37 


Each of appellees’ affirmative defenses is insufficient in 
law. Therefore, we do not burden the Court with a discus- 
sion of any but the most important of them, #.e., the affirma- 
tive defense based on Sections 1 and 6 of the Clayton Act, 
15 U. S. C. §§ 12 and 17. 


57 The defenses are release and discharge (J.A. 401-402) ; estoppel 
(J.A. 402) ; res judicata (J.A. 402-403) ; laches (J.A. 401) ; and that 
appellants’ claims are barred by reason of Sections 1 and 6 of the 
Clayton Act, 15 U. S. C. §§ 12 and 17 (J.A. 403). 
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The Affirmative Defense Based on Sections 1 
and 6 of the Clayton Act. 

Appellees contended below that while the complaint had 
all the trappings of the antitrust suit, it really was no such 
thing. According to appellees, what is here involved is a 
dispute with respect to employment of human labor—actors, 
screenwriters and directors, and hence, Section 6 of the 
Clayton Act, 15 U. S. C. §17, provided a complete defense 
to this action. Principal reliance was based on Apex 
Hosiery Co. v. Leader, 310 U. S. 469 (1940). If appellees 
are correct in their view, the Court should direct that the 
complaint be dismissed. 


Appellees’ defense based on Sections 1 and 6 of the 
Clayton Act is grounded on a fundamental misconstruction 
of the antitrust laws. Appellees overlook the elementary 
rule that it ‘‘is the source of the injury, and not the char- 
acter of the [business or] property injured, which con- 
stitutes the test of recovery.’’ Roseland v. Phister Mfg. 


Co. (7 Cir.), 125 F. 2d 417, 420; Congress Bldg. Corp. v. 
Loew’s, Inc. (7 Cir), 246 F. 2d 587, 594; H. B. Marienelli v. 
United Booking Offices of America (D. C., S. D. N. Y.), 
227 Fed. 165,171. That is why, although an illegal restraint 
of trade must be a restraint of trade or commerce ‘‘among 
the several states,’’ a plaintiff need not himself be in inter- 
state commerce. Chattanooga Foundry & Pipeworks v. 
City, of Atlanta, 203 U. S. 390, 397 (1906); Ring v. Spina 
(2 Cir.), 148 F. 2d 647, 651. And that is why, in Anderson 
v. Shipowners’ Association of Pacific Coast, 272 U. S. 
359 (1926), the Supreme Court held that an agreement 
between employers not to employ seamen (unless previously 
“‘cleared’’ by the employers’ association) was a violation 
of the antitrust laws (272 U. S., at 364-365). 


In determining whether Section 6 of the Clayton Act, 
15 U.S. C. §17, is applicable to the concerted action chal- 
lenged here, we look not to the character of the appellants’ 
business or property which is injured, but to the source 
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of the injury. In fact, the ‘‘source of the injury’’ test 
was utilized by the Supreme Court in Apex Hosiery Co. v. 
Leader, 310 U. S. 469 (1940), the very case on which 
appellees relied below. The Court said: 


“‘4 combination of employees necessarily restrains 
competition among themselves in the sale of their 
services to the employer; yet such a combination 
was not considered an illegal restraint of trade at 
common law when the Sherman Act was adopted, 
either because it was not thought to be unreasonable 
or because it was not deemed a ‘restraint of trade.’ 
Since the enactment of the declaration in § 6 of the 
Clayton Act that ‘the labor of a human being is not 
a commodity or article of commerce * * * nor shall 
such [labor] organizations, or the members thereof, 
be held or construed to be illegal combinations or 
conspiracies in restraint of trade, under the anti- 
trust laws’, it would seem plain that restraints on 
the sale of the employee’s services to the employer, 
however much they curtail the competition among 
employees, are not in themselves combinations or 
conspiracies in restraint of trade or commerce under 
the Sherman Act.’’ Id., at pp. 502-503 


As the foregoing language makes clear, the Court in Apex 
looked to the source of the injury. And because the source 
of the injury, was labor, a restraint by employees on the 
sale of their services to the employer, however much the 
employees curtailed competition among themselves, was 
not in itself a combination or conspiracy in restraint of 
trade.** 


38In Section 6 cases subsequent to Apex, the Supreme Court 
repeatedly looked to the source of injury. American Medical 
Association v. United States, 317 U. S. 519, 536 (1943); United 
States v. Women’s Sportswear Mfg. Assn., 336 U. S. 460, 463-464 
(1949); United States v. National Association of Real Estate 
Boards, 339 U. S. 485, 487-488, 490-492 (1950). The same ap- 
proach was taken by this Court in American Medical Association 
v. United States, 76 U. S. App. D. C. 70, 130 F. 2d 233 and by the 
Court of Appeals for the Second Circuit in Gardella v. Chandler (2 
Cir.), 172 F. 2d 402, 408. 
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In the instant case, unlike the situation in Apex, em- 
ployees are not restraining competition among themselves 
in the sale of services to employers. When in this case 
we look to the source of the injury, the so-called ‘‘em- 
ployees”” are the victims. In this case, the illegal re- 
straint is the one being perpetrated by appellees (com- 
petitors engaged in interstate commerce), who are elimi- 
nating competition among themselves and others with 
respect to the purchase of appellants’ services. Employers, 
engaged in producing and distributing motion pictures in 
interstate commerce, are not ‘“‘laborers’? immune from 
the antitrust laws under Section 6 of the Clayton Act. 
Anderson v. Shipowners’ Association of Pacific Coast, 
272 U. S. 359, 364-365 (1926). 


For this reason, it matters not that in certain in- 
stances appellees’ relationship vis-a-vis appellants was 
that of buyer and seller (professional products or serv- 
ices) and in other instances employer and employee. The 
teaching of Anderson and subsequent decisions is that 
where A, B and C (competitors, engaged in interstate 
commerce) agree among themselves not to purchase a 
product or service from D, or refuse to employ him, the 
illegal restraint of trade is the one imposed by A, B 
and C upon themselves, D being injured as a result. In 
Mandeville Island Farms v. American Crystal Sugar Co., 
334 U. S. 219 (1948), the Supreme Court held that the 
agreement there involved was condemned by the Act, ‘‘even 
though the price-fixing was by purchasers, and the per- 
sons specially injured under the treble damage claim are 
sellers, not customers or consumers. * * * The statute 
does not confine its protection to consumers, or to pur- 
chasers, or to competitors, or to sellers. Nor does it 
immunize the outlawed acts because they are done by 
any of these. * * * The Act is comprehensive in its terms 
and coverage, protecting all who are made victims of the 
forbidden practices by whomever they may be perpe- 
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trated.’’ Id., at pp. 235-236.29 And in Radovich v. 
National Football League, 352 U. S. 445 (1957), it held 
that a conspiracy to blacklist a professional football player 
for having broken a contract with a member club, which 
effectively prevented him from being employed in organ- 
ized football, constituted a violation of the antitrust laws. 
Id., at pp. 453-454. 


Accordingly, appellees’ affirmative defense based on 
Sections 1 and 6 of the Clayton Act, 15 U. S. C. §§12 
and 17, is insufficient in law and appellants will prevail 
on the merits. 


89 The only restriction is that the “victims” be “person[s] injured 
in [their] business or property” within the meaning of Sections 4 
and 16 of the Clayton Act, 15 U. S. C. §§ 15 and 26. These include, 
exclusive sales agents (Roseland v. Phister Mfg. Co. (7 Cir.), 125 
F. 2d 417, 419); outdoor advertising solicitors (Vines v. General 
Outdoor Advertising Co. (2 Cir.), 171 F. 2d 487, 488) ; district sales 
managers employed on commission (McWhirter v. Monroe Calculat- 
ing Mach. Co. (D. C., Mo.), 76 F. Supp. 456, 460; actor’s agents 
“blacklisted” by owners of vaudeville theatres (H. B. Marienelli v. 
United Booking Offices of America (D. C., S. D. N. Y.), 227 Fed. 
165, 171); “blacklisted” professional baseball and football players 
(Gardella v. Chandler (2 Cir.), 172 F. 2d 402, 410, 415; Radovich 
v. National Football League, 352 U. S. 445, 453-454), and professional 
pocket billiard players (Greenleaf v. Brunswick-Balke-Collender Co. 
(D. C., Pa.), 79 F. Supp. 362, 364-365). 
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CONCLUSION 


reason of the feeroms: the order of the dis- 
Feet g should be reversed. 
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APPENDIX 
Statutory Provisions Involved 


Section 1 of the Sherman Act, 26 Stat. 209, 15 U.S. C. 
§1: 

“‘Every contract, combination in the form of 

trust or otherwise, in restraint of trade or commerce 

among the several States, is declared to be illegal 


eee) 


Section 2 of the Sherman Act, 26 Stat. 209, 15 U. S .C. 
§2: 

“«Every person who shall monopolize, or attempt 
to monopolize, or combine or conspire with any other 
person or persons, to monopolize any part of the 
trade or commerce among the several States * ° ° 
shall be deemed guilty of a misdemeanor ° ° °.”” 


Section 1 of the Clayton Act, 38 Stat. 730, 15 U. S. C. 
§12: 
es e e 
“¢ ‘Commerce,’ as used in sections 12, 13, 14-21, 
and 22-27 of this title, means trade or commerce 
among the several States ° * °.”’ 


Section 4 of the Clayton Act, 38 Stat. 731, 15 U. S. C. 
§15: 


‘¢ Any person who shall be injured in his business 
or property by reason of anything forbidden in the 
antitrust laws may sue therefor in any district court 
of the United States * * * and shall recover three- 
fold the damages by him sustained * ° °.” 


(b) 


Section 6 of the Clayton Act, 38 Stat. 731, 15 U. 8. C. 
§17: 

“<The labor of a human being is not a commodity 
or article of commerce * * °*; nor shall [labor] 
organizations, or the members thereof, be held or 
construed to be illegal combinations or conspiracies 
in restraint of trade, under the antitrust laws.’’ 


Section 16 of the Clayton Act, 38 Stat. 737, 15 U.S. C. 
§ 26: 

‘<Any person, firm, corporation, or association 

shall be entitled to sue for and have injunctive relief 

° © * against threatened loss or damage by a viola- 
tion of the antitrust laws * *° *, when and under the 
same conditions and principles as injunctive relief 
against threatened conduct that will cause loss or 
damage is granted by courts of equity, under the 
rules governing such proceedings, and upon ° ° * 

a showing that the danger of irreparable loss or 


damage is immediate, a preliminary injunction may 
issue ees @.99 
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Statement of Question Presented 
In the opinion of appellees. the question presented is: 


Whether. in a private antitrust case brought some 
thirteen years after the origin of the events complained of, 
the District Court was clearly in error or abused its dis- 
cretion in refusing to grant a preliminary injunction, where 
the Court found, inter ake, that: 

(a) appellants’ undue delay in filing the action neg- 
atived any finding of urgency; 

(b) there was no reasonable certainty that appel- 
lants would ultimately prevail upon the merits; 


(c) the evidence with respect to the issue of con- 
spiracy was consistent with the conclusion that each 
appellee had acted non-conspiratorially ; 


(d) the many factual issues raised in the case were 


not susceptible of resolution on the record before the 
Court; 

(e) appellants had failed to show irreparable 
injury; and 

(Z) the relief requested by appellants was imprac- 
tical and would, if granted, place an undue burden upon 
the Court. 
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Hearings Before a Subcommittee of the House Com- 
mittee on Un-American Activities: 


April 8, 1953 
Sections 1 and 6 of the Clayton Act (15 U.S.C. §17) 28 


Counter-Statement of the Case 


This is a private antitrust action in which twelve indi- 
viduals, all of whom have been identified as Communists, 
allege that appellees conspired to exclude them from employ- 
ment, as actors or screenwriters, in the motion picture in- 
dustry. The claimed conspiracy is alleged to have originated 
in November, 1947, and to have injured appellants begin- 
ning at various times during the period 1947-53. 

This action was commenced on December 30, 1960, at 
which time appellants also moved for a preliminary injunc- 
tion. This motion was brought on for argument on July 
19, 1961. The District Court (Judge Tamm) denied the 
motion and entered appropriate findings of fact and con- 
clusions of law. (J. A. 566-70) 

This appeal thereupon followed. 


The Motion Picture Industry: 


The problem created by the spectre of Communist in- 
filtration of the motion picture industry has been of wide- 
spread concern both within and without the industry for 
many years. The problem continues today. (J. A. 200-14 
(18), 218(1)-(6). 453-7). 

While motion pictures are a form of entertainment. 
they are or can be a potent force in the battle for men’s 
minds. As this Court said in Lawson v. United States, 85 
U. S. App. D. C. 167, 171, 176 F. 2d 49, 53 (1949), cert. 
den., 339 U. S. 934, in affirming the conviction of appellant. 
John Howard Lawson, for contempt of Congress: 


“Tt is equally beyond dispute that the motion picture 
industry plays a critically prominent role in the mold- 
ing of public opinion and that motion pictures are, 
or are capable of being, a potent medium of propa- 
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ganda dissemination which may influence the minds 
of millions of American people.” 


A producer of motion pictures cannot ignore that fact; nor 
can he ignore the further fact that a great many people and 
organizations in the United States are extremely sensitive 
to this danger (J. A. 204-5, 472-3, 477). The employment 
of known Communists, whose advocacy of subversive 
ideologies is well known, would thus be inconsistent with 
the responsibility which the general public demands of the 
producers and which the producers themselves must assume. 


There is also an economic problem: The production 
of a motion picture is an extremely expensive undertaking. 
The production cost of feature length motion pictures 
varies from a minimum of several hundred thousands of 
dollars, to as much as five million dollars, or more (J. A. 
472). Because of these costs of production, most pictures, 
especially the more expensive motion pictures, must, in 


order to show a profit, have a relatively high degree of pub- 
lic acceptance (J. A. 204, 472-3, 497). 

After the production of a feature motion picture is com- 
pleted, the producer has nothing to show for his investment 
except a few thousand feet of film. Except at prohibitive 
expense, the producer cannot reassemble the cast and shoot 
the picture again so as to remove therefrom the work prod- 
uct of a particular actor, actress, screenwriter, or the like. 
If a substantial portion of the public turns against the pic- 
ture, the producer is absolutely helpless. 

The picture may be a great work of art. The critics 
may acclaim it and the highly educated, the sophisticated 
and the intellectual may applaud it. If, however, anything 
occurs which causes the picture to be boycotted by any 
substantial segment of the American public, the investment 
may be lost (J. A. 491, 497). Because of their responsi- 
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bility to the public, as well as to their stockholders, pro- 
ducers and distributors of motion pictures are highly sen- 
sitive to matters which adversely reflect on the patriotism 
and integrity of the industry or its members. 


Narrative History: 


The history of events material to this appeal begins in 
the fall of 1947. In October of that year, hearings were 
held by the House Committee on Un-American Activities 
in Washington, D. C. The subject of the inquiry was 
whether the motion picture industry had been infiltrated by 
Communists (J. A. 12-3, 516(9)). 

In the course of those hearings, four of the appellants 
herein, Cole, Lawson, Biberman and Maltz, and six others 
who are not involved in this action (later to become known 
as the “Hollywood Ten’), were summoned before the 
Committee and asked whether or not they were then or 
ever had been members of the Communist Party (J. A. 13). 
Not only did they refuse to answer this question, but they 
conducted themselves in such a manner as to bring public 
obloquy not only upon themselves, but also upon the entire 
motion picture industry as well (J. A. 201-10, 259(1)-(4), 
551). 

Following their appearances before the Committee, 
testimony was read into the record which established that 
appellants Cole, Lawson, Biberman and Maltz were, in fact, 
members of the Communist Party (H. Comm., Oct. 30, 
1947, pp. 489-91 (Cole) ; H. Comm., Oct. 27, 1947, pp. 296- 
304 (Lawson): H. Comm., Oct. 29, 1947, pp. 415-18 
(Biberman); H. Comm., Oct. 28, 1947, pp. 370-82 
(Maltz) ). 

Ultimately, the ‘Hollywood Ten”, including the above 
named appellants, were indicted for contempt of Congress, 
convicted, and sent to prison. (J. A. 551). 
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The conduct of these individuals before the House Com- 
mittee attracted widespread public attention (J. A. 551). 
Pictures and headlines appeared in newspapers throughout 
the country (J. A. 201). A strong impression was created 
that Hollywood had indeed been infested by Communists. 
(J. A. 205-9, 453). The resulting furor posed a serious 
threat to the motion picture industry (J. A. 452-3). De- 
mands were made for Federal regulation and censorship as 
an effective means of ridding the industry of Communists 
(J. A. 206). A widespread movement to boycott motion 
pictures got under way (J. A. 206-9). The need for swift 
action to counteract these dangers to the industry was 
widely recognized (J. A. 209-10). 

It was against this background that a group of industry 
members met at the Waldorf-Astoria in New York in 
November 1947. At this meeting the representative of each 
appellee present stated its policy not to employ Communists, 
each company reserving to itself the right to determine 
who was or was not a Communist (J. A. 453-4). There- 
upon, it was determined that a press release would be 
issued which would demonstrate to the public the recogni- 
tion of the Communist problem by each of the foremost 
producers of motion pictures and the determination of each 
of them to act effectively in regard to that problem 
(J. A. 454-5). An appropriate press release was prepared 
and issued by Mr. Eric Johnston, President of defendant 
Motion Picture Association of America, Inc. (J. A. 211- 
12). 

While the appellants attribute all their problems to an 
alleged industry-wide conspiracy to violate the antitrust 
laws which they say took place at this meeting, it is not 
necessary to conjure up a conspiracy in order to explain 
any inability of appellants to obtain employment. As Mr. 
Justice Black recognized in his dissenting opinion in 
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Communist Party v. Control Board, 367 U. S. 1, 143 
(1961): 


“There seems to be little doubt that a registered 
member of the Communist Party would find it 
almost impossible to get or retain employment in 
this country. See, e.g., American Communications 
Assn. v. Douds, 339 U. S. 382; Barsky, v. Board of 
Regents, 347 U. S. 442; Lerner v. Casey, 357 U. S. 
468; Beilan v. Board of Education, 357 U. S. 399; 
Nelson v. County of Los Angeles, 362 U. S. 1; 
Konigsberg v. State Bar of California, 366 U. S. 36; 
In re Anastaplo, 366 U. S. 82, Cf. Shelton v. Tucker, 
364 U. S. 479.” 


As we have already indicated, in 1947 appellants Cole, 
Lawson, Biberman and Maltz, had been revealed as mem- 
bers of the Communist Party, and had refused to testify 
concerning such membership. By 1953, each of the other 
appellants had been identified as a Communist* (J. A. 154; 


391-4; 548), and each, with the exception of appellant 
Rinaldo (who did not appear before the Committee), had 
similiarly refused to testify on this subject. 

The testimony and conduct of appellant Nedrick Young 
before the House Committee is typical of the attitude and 
conduct of appellants generally. 

At the outset of his testimony, Young opened with an 
unprovoked attack on Congressman Harold H. Velde, the 
Chairman. In answer to a question by counsel for the Com- 
mittee as to his educational background, Young stated (H. 
Comm., April 8, 1953, p. 821): 


*In this litigation appellants have indicated a willingness to stip- 
ulate (Affidavit of David I. Shapiro sworn to on February 15, 1961, 
J. A. 396(10)): 

“a. That defendants and each of them had reasonable 
grounds to believe that plaintiffs and each of them (except 
plaintiff Richards) are now and were members of the Com- 
munist Party at all times relevant hereto... .” 
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“My education really began with Emerson and 
Thoreau, with Jefferson and Lincoln, men who sub- 
scribed to ideas that the chairman of this committee 
would gladly burn along with the assistance—” 
[at which point the witness was interrupted]. 


Continuing with an attack on the House Committee 
generally, Young then stated that the Committee “has been 
suppressive of every voice in America that has spoken out 
for the needs and desires of decent people of America for 
better wages, better living, the right to work together; for 
freedom, for racial equality in its deepest sense, for peace 
in its deepest sense” (H. Comm., April 8, 1953, p. 822). 

Refusing to maintain order or obey the instructions of 
the Acting Chairman. Congressman Donald L. Jackson, 
Young charged that the “present chairman of this com- 
mittee told falsehoods in the Halls of Congress . - - and the 
result of these falsehoods was the storing up of force and 
violence in what had been a peaceful community up until 
now” (H. Comm., April 8, 1953. p. 822). He referred to 
Congressman Jackson, as a “contemptible man” (id., 
p. 823) who preferred “nazism or fascism to America” 
(id., p. 824). 

Finally. after invoking the First, Ninth and Tenth 
Amendments, Young declared under oath that to answer 
whether or not he was or had been a member of the Com- 
munist Party would tend to incriminate him. 

Understandably, this sort of spectacle and the publicity 
which attended Young’s appearance and, to varying de- 
grees, the appearances of other of the appellants before the 
House Committee, was hardly helpful to their careers. 

The reluctance of appellants to testify concerning their 
Communist affiliations is in sharp contrast to their zest for 
litigation generally. Since 1947, appellants and their asso- 
ciates have let loose a barrage of litigation attacking, by 
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every conceivable form of legal action, the refusals of the 
various motion picture companies to employ Communists.* 
Thus, in 1949, appellants Biberman, Lawson, Cole and 
Maltz and the other six members of the “Hollywood Ten” 
brought an antitrust action in the Southern District of Cali- 
fornia against members of the motion picture industry 
alleging the same cause of action as that which is alleged 
in the complaint in this case (Maltz v. Loew's Inc., S. D. 
Cal., Civil Action No. 9717 P. H.) (J. A. 402, 460-1, 
558-9). 

Instead of proceeding to a determination of that case, 
however, plaintiffs there (including appellants Lawson, 
Cole, Biberman, Maltz) executed covenants not to sue and 
consented to a dismissal of the action with prejudice (J. A. 
407-10, 468). 

At about the same time the Malts litigation was taking 
place in California, the Screen Writers Guild, as the agent 
and representative of its members (including some of the 
appellants here), brought an antitrust case against the mo- 
tion picture industry in the Southern District of New York, 

involving issues which appellants have stated are “virtually 


*Apart from the antitrust cases which we discuss in the text, the 
following litigations resulted from the determination of the various 
appellees not to employ known Communists (J. A. 460-71): Cole. 
et al. V. Loew's Inc., et al., (Cal. Superior Court, Los Angeles County, 
No. 541446) (common law conspiracy action by the “Hollywood 
Ten”) ; Cole v. Loew's Inc. (S. D. Cal., Civil Action No. 8005-Y) 
(breach of contract action by appellant Cole) ; Lardner v. Twentieth 
Century-Fox Film Corporation, (S. D. Cal., Civil Action No. 8003 
BH) ; Scott v. RKO Radio Pictures, Inc., (S. D. Cal., Civil Action 
No. 7983-BH) ; Dmytryk v. RKO Pictures, Inc., (S. D. Cal., Civil 
Action No. 7982-BH ) ; Trumbo v. Loew's Inc., (S. D. Cal., Civil Ac- 
tion No. 7922-BH) : (breach of contract actions brought by various 
members of the “Hollywood Ten”). See also W ilson v. Loew's Inc., 
142 Cal. App. 2d 183, 298 P. 2d 152 (1956), petition for cert. dis- 
missed 355 U. S. 597. (common law conspiracy action brought by 
appellants Sondergaard. Hammer, Richards, Stevenson, Rinaldo 
and others). 
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identical” to the issues involved in this case (J. A. 516(20), 
358-9). (The Screen Writers’ Guild, Inc., et al. v. The 
Motion Picture Association of America, Inc., et al., 
S. D. XN. Y.. Givil Action No. 46-165) On February 25, 
1953, that case. also, was dismissed with prejudice (J. A. 
236(1). 403). 

Subsequent to the dismissal of these actions, none of the 
appellants made any attempt to invoke the antitrust laws for 
over seven years. Then, on December 30, 1960, they filed 
this action. 

Statutes and Rules Involved 

Rule 52(a) of the Federal Rules of Civil Procedure 
provides in pertinent part: 

“Findings of fact shall not be set aside unless clearly 


erroneous * * *.” 


Summary of Argument 


The fundamental issue before the Court is whether the 
District Court abused its discretion in refusing to grant 
a preliminary injunction. In determining that issue the 
findings of fact entered by the District Court are binding 
unless this Court determines that those findings are 
“clearly erroneous.” 


A. Appellants have alleged that pursuant to a con- 
spiracy, they were “blacklisted” from the motion picture 
industry commencing at various times in the period 1947 
to 1953. This action was not filed until December, 1960, 
and no excuse is offered to justify this inordinate delay. 
These circumstances are, as the District Court found, suff- 
cient to justify the refusal of the District Court to grant 
the extraordinary relief of a preliminary injunction. 


9 


B. As the District Court found, many of the principal 
issues in this litigation are factual in nature, and the evi- 
dence with respect to those issues is in dispute. In addition, 
there are a number of legal questions in the case, the reso- 
lution of which must await a determination of the facts. 
There is no basis in the record, therefore, upon which the 
District Court could find that there is a reasonable cer- 
tainty that appellants will prevail on the merits. Indeed, 
even at this early date it affirmatively appears that the appel- 
lants will not prevail. 


C. Appellants failed to establish that in the absence of 
a preliminary injunction they would sustain irreparable 


injury. 


D. The injunctive relief which appellants apparently 
seek would require the Court to supervise the day-to-day 


employment activities of the motion picture industry. The 
onerous nature of this task rendered it impractical for the 
District Court to grant the injunctive relief which appel- 
lants sought and the Court properly exercised its discretion 
in refusing to undertake such a task. 


ARGUMENT 


THE DISTRICT COURT PROPERLY EXERCISED ITS 
DISCRETION IN DENYING A PRELIMINARY INJUNCTION. 


Introduction 


On this appeal the fundamental issue is whether the 
action of the District Court in refusing to grant a pre- 
liminary injunction constituted clear error or an abuse of 
discretion. The rule was succinctly summarized by this 


10 


Court in Cox v. Democratic Central Committee of District 
of Columbia, 91 U. S. App. D. C. 416, 200 F. 2d 356 
(1952) as follows: 


“It is settled law that a Court of Appeals will not 
set aside the action of a District Court in either 
denying or granting an application for a preliminary 
injunction unless the action of the District Court 
was in clear error or in abuse of discretion.” 


Accord: United States v. Corrick, 298 U. S. 435; Holzer 
v. United States, 244 F. 2d 562 (8th Cir. 1957) ; American 
Visuals Corporation v. Holland, 219 F. 2d 223 (2d Cir. 
1955). 

In determining that fundamental issue, this Court must 
accept as binding the findings of fact entered by the Dis- 
trict Court, unless those findings are “clearly erroneous.”* 
Rule 52(a), Federal Rules of Civil Procedure; Summerbell 
v. Elgin Nat. Watch, 94 U. S. App. D. C. 220, 215 F. 2d 
323 (1954); Hedger v. Reynolds, 216 F. 2d 202 (2d Cir. 
1954); Cleo Syrup Corporation v. Coca-Cola Co., 139 F. 
2d 416 (8th Cir. 1943), cert. den. 321 U. S. 781; Knudson 
v. Boren, 261 F. 2d 15 (10th Cir. 1958). 

Appellants urge the Court, however, to disregard these 
well-settled principles. They assert that the material facts 
are not in dispute; that the evidence in the record conclu- 
sively establishes that the appellees have acted in concert; 
and that such concerted action is per se illegal. They urge, 
therefore, that this Court determine the merits of the case 
as though it were on appeal from a final judgment, or possi- 


*In this connection, appellants appear to urge that the findings of 
the District Court do not represent its “unfettered and independent 
judgment.” (Appellants’ Brief, p. 22) This gratuitous allusion is 
wholly unwarranted. 
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bly on a motion for summary judgment.* As we shall dem- 
onstrate, however, the basic facts are very much in dispute. 
Appellees, far from conceding concerted action, have vigor- 
ously denied its existence. That the evidence upon which 
appellants rely is by no means conclusive of the factual 
issues in this litigation was recognized by appellants’ 
counsel in the District Court. Thus, he stated (J. A. 
544(2)): 


“Now, defendants say that they will be entitled to 
prove in this action as a matter of defense that their 
actions were not arrived at in concert, but were their 
individual actions according to their individual be- 
liefs and their individual assessments of their own 
position. 

“We will not take this right away from defend- 
ants, Your Honor. We would like to, but obviously 
we cannot. This is an issue that they have and will 
interpose in this litigation. I think in the light of 
documentation they will be hard put to it to establish 
it, but they have the right to establish that, if they 
can prove that, and we will take the matter of the 
Anti-Trust Laws.” (sic) 


Appellants now seek to retract this concession and in- 
stead attempt to close the record, treat all disputed facts 
as established in their favor and extinguish appellees’ right 
to a trial on the merits. None of the disputed facts are 
established at this time—certainly not the appellants’ ver- 
sion thereof. 


*In this connection, it should be noted that four of the appellants 
moved in the District Court for summary judgment on the same 
papers upon which appellants now rely. This motion was subsequently 
withdrawn. This occurred after appellees had filed a motion to 
strike appellants’ supporting papers on the grounds that they con- 
tained hearsay, argument, conjecture and speculation, all in viola- 
tion of Rule 56(e). 
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A. APPELLANTS’ UNDUE DELAY IN BRINGING THIS 
ACTION IS SUFFICIENT TO JUSTIFY THE ACTION OF 
THE DISTRICT COURT IN DENYING PRELIMINARY 
INJUNCTIVE RELIEF. 

It is well settled that a preliminary injunction will not 
issue unless the plaintiff applies for such injunction with 
prompt diligence after discovering that his legal rights have 
been violated. The rule was succinctly stated in Chase Brass 
& Copper Co., Inc. v. Chase Metalcraft Corporation, 19 F. 
Supp. 966, 967 (S. D. N. Y. 1937) as follows: 


“Before an injunction pendente lite should issue 
it ought to be made to appear that the plaintiff has 
applied for such relief with prompt diligence.” 
Accord: Cunningham v. English, 78 S. Ct. 3 (1957) 
(not officially reported). Veterans of Foreign Wars v. 
Durable Outfitters, 88 F. Supp. 731, 732 (S. D. N. ¥. 1949). 
In this connection, the District Court found (J. A. 
568) : 
“12. The alleged conspiracy to blacklist is 
claimed to have originated in 1947. The plaintiffs 
allege that since various dates in the period 1947- 
1953 each has been generally unemployable in the 
motion picture industry as a result of the claimed 
conspiracy. This action was filed on December 30, 
1960. The delay in filing this action negatives any 
finding of urgency necessary to justify the interlocu- 
tory relief sought.” 
In asserting that this finding is “clearly erroneous” (Brief, 
pp. 36-37), appellants ignore the fact that, on an application 
for a preliminary injunction, delay, in and of itself, is fatal. 
This clearly appears in Gillette Company v. Ed Pinaud, Inc., 
178 F. Supp. 618, 622 (S. D. N. Y. 1959), where the Court 
said : 

“A preliminary injunction is sought upon the theory 

that there is an urgent need for speedy action to 
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protect the plaintiff’s rights. By sleeping on its 
rights a plaintiff demonstrates the lack of need for 
speedy action and cannot complain of the delay in- 
volved pending any final relief to which it may be 
entitled after a trial of all the issues.” 


Accord: Burke v. Bishop, 144 Fed. 838 (2d Cir. 1906). 
See also 3 Barron & Holtzoff, Federal Practice and Pro- 
cedure, pp. 493-4, where the rule was summarized as fol- 
lows: 


“ |. a preliminary injunction will be denied where 
he [plaintiff] has delayed unduly in seeking relief.” 


On this appeal, while none of the appellants offer any 
reason whatsoever why they waited from 1953 to Decem- 
ber 1960 before bringing this action, seven* of the twelve 
appellants take the position that (Appellants’ Brief, p. 37 
footnote) : 

“The change of circumstances resulting from 


the conjunction of appellees’ November 4, 1960 
policy (Ex. 31, J. A. 233) and the March 27, 1961 
action of the Writers’ Guild (J. A. 109, 132) makes 
any claim of delay frivolous.” 


This explanation is but the latest in a series of different 
and contradictory explanations by which appellants have 
sought to inject a note of urgency into their stale claims. 


1. When the case was commenced on December 30, 
1960, the “change in circumstances” upon which appellants 
relied in order to justify their belated application for pre- 
liminary injunctive relief was the claim that on November 
3, 1960, United Artists (which significantly is not a de- 
fendant in this action) had joined the alleged conspiracy. 
(J. A. 82-3, 396 (1)) 


*No recent change of circumstances with respect to the remaining 
five appellants is asserted on this appeal. (Appellants’ Brief, p. 9) 
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This position was clearly and explicitly stated in open 
court by counsel for appellants on February 17, 1961, as 
follows (J. A. 516(3)—(4)): 


“Tye Courr: Now, what is this thing that 
you say they did as of November 3rd? 

Mr. SHaprro: On November 3rd, the one area 
—prior to November 3rd, the one area for employ- 
ment opportunity left open to people in the cate- 
gory of the plaintiffs was to obtain work and have 
their pictures produced openly by a motion picture 
distributing company, which is not a defendant in 
this action, called United Artists. They have dis- 
tributed the pictures which Young and others have 
worked on. For example, they have distributed this 
picture ‘Exodus’ which Dalton Trumbo is working 
on, a 

As a result of the November 3rd, 1960, meet- 
ing, however, and because United Artists went 
along with the defendants in that decision-making 
process, the avenue of making motion pictures to 
be distributed through United Artists has now been 
closed up and, as a result, while the conspiracy may 
have originated back in 1947, the irreparable injury 
to which the motion for preliminary injunction is 
primarily addressed, arises as of the meeting of 
November 3, 1960. 

So that the only reason for coming in, basically 
—I won’t say the only reason, but primarily the 
reason for coming in and asking for a motion for 
preliminary injunction at this time is the November 
3, 1960, meeting which the defendants had.” 


And further (J. A. 516(7)): 


“If Your Honor has the opportunity of merely 
glancing through the motion papers, you will see 
why there is a necessity for injunctive relief, quickly, 
as a result of this November 3rd, 1960, meeting; 
whereas before, there was not. It is not a question 
of updating in connection with a claim of laches. It 


15 


is a question that the one avenue for obtaining work 
in this industry has now been shut off.”” (Emphasis 
added) 


This claim with respect to United Artists evaporated 
when appellees submitted an affidavit by Arthur Krim, 
President of United Artists, demonstrating that these alle- 
gations were false. 

Thus, Mr. Krim stated (J. A. 458-9): 


“The plaintiffs’ moving papers allege that the 
position of United Artists with respect to the em- 
ployment of the plaintiffs ‘and others similarly 
situated’ changed as a result of a meeting held at 
the offices of the Motion Picture Association of 
America, Inc. on November 3, 1960. 

This statement is not correct. There has been 
no such change in the policy of United Artists.” 


He further stated (J. A. 459): 


“To the extent that United Artists can and does 
exert any influence over its independent producers, 
our position has remained the same prior to and since 
November 3, 1960. Nothing that took place at that 
meeting in any way altered the posture of our com- 
pany in its dealings with independent producers and 
in the selection of persons who participate in the pro- 
duction of their motion pictures. 

The plaintiffs’ moving papers also contain the al- 
legation that at the meeting of November 3, 1960 all 
of the members ‘concertedly agreed’ to specified 
policies and procedures, that a ‘joint policy’ was there 
adopted and that United Artists was ‘forced to go 
along’ with a concertedly agreed upon ‘clearance 
program.’ I was present at the meeting of November 
3, 1960. I can state categorically that no agreement 
was reached at that meeting. Nor was any joint 
policy or clearance program agreed upon (then or 
at any other time) by United Artists with any other 
company or by the membership of the Association 
as a whole.” 
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2. In their Reply papers and upon the oral argument 
of their preliminary injunction motion appellants took a 
different tack. There, in an effort to avoid the impact of the 
Krim affidavit upon their case and to somehow create some 
recent change in circumstance, appellants seized upon the 
fact that in June 1960, certain changes had been made in 
the collective bargaining agreements between the various 
motion picture producers and The Screen Writers’ Guild, 
the collective bargaining agent of the Hollywood Screen 
Writers. (J. A. 554.) At the argument these changes, 
taken in conjunction with the November 4, 1960 letter, were 
described as harmful to the appellants. However, in the or- 
iginal affidavit submitted by appellant Young on December 
30, 1960, these changes had been portrayed as having been 
made for the benefit of the so-called “blacklisted” screen- 
writers. (J. A. 74-5) 


3. On this appeal, however, the June 1960 changes in 
the collective bargaining agreements are no longer featured 
in connection with appellants’ claims of urgency. Instead, 
appellants have once again shifted their postion. It now ap- 
pears, from appellants brief (footnote p. 37), that it is the 
change of circumstances “resulting from the conjunction of 
appellees’ November 4, 1960 policy (Ex. 31, J.A. 233) and 
the March 27, 1961 action of the Writers’ Guild (J.A. 109, 
132)” which “makes any claim of delay frivolous”. 

The “March 27, 1961 action” to which appellants 
refer is this: For many years, the Screen Writers’ Guild 
had a rule that a member of the Guild could not write under 
a pseudonym, without registering the pseudonym with the 
Guild. Subsequent to the commencement of the action (J.A. 
109, 132), appellant Young requested permission from the 
Guild to work under a pseudonym, without complying with 
the Guild rules and regulations. The record is unclear 
whether the Guild ever acted on this request. (J.A. 109, 
132) Whether they did or did not, how this constitutes a 
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change of circumstances which would justify the granting 
of preliminary injuntive relief, not against the Guild, but 
against the appellecs, is something which appellants do not 
even purport to explain. In any event, it seems plain that 
the argument based on the March 27, 1961 “action” of the 
Guild is simply a make-weight which appellants have now 
seized upon in an effort to create a “change in circum- 
stances” where none exists. 

When all is said and done, the fact remains that appel- 
lants commenced this action and applied for a preliminary 
injunction some thirteen years after the alleged conspiracy 
is claimed to have arisen, and some seven to thirteen years 
(depending upon the particular appellant involved) after 
the alleged conspiracy is claimed to have injured them. The 
District Court’s finding to this effect is plainly correct, is not 
disputed, and is sufficient, in itself, to demonstrate that the 
refusal of the District Court to grant a preliminary in- 
junction was not an abuse of discretion. 


B. THERE IS NO REASONABLE CERTAINTY THAT AP- 
PELLANTS WILL ULTIMATELY PREVAIL. 


While appellants argue the merits of their case at length, 
they apparently recognize the principle (Appellants’ Brief, 
p. 19) that ordinarily, at least, this Court will not consider 
the merits of the case further than necessary to determine 
whether the denial of a preliminary injunction constitutes 
an abuse of discretion. Cox v. Democratic C: ‘entral Commit- 
tee, 91 U.S. App. D. C. 416, 200 F. 2d 356 (1952). 

It is a basic principle that the drastic remedy of a pre- 
liminary injunction will not be granted unless there is a rea- 
sonable certainty that appellants will ultimately prevail in 
the litigation. Hall Signal Co. v. General Ry. Signal Co., 
153 Fed. 907, 908 (2d Cir. 1907) : Commercial T. Union, 
A. F. L. v. Western Union T. Co.. 53 F. Supp. 90, 97 
(D. D. C. 1943). For this reason, an injunction pendente 
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lite will not be granted where there are substantial disputes 
as to the law or the facts. dnderson-Friberg, Inc. v. Justin 
R. Clary & Son, 98 F. Supp. 75, 82 (S. D. N. Y. 1951); 
Reynolds International Pen Co. v. Eversharp, 63 F. Supp. 
423, 425 (D. Del. 1945). 

Among the legion of decisions which have applied these 
principles, including those in private antitrust actions, are 
D. W.H. Corp. v. Twentieth Century-Fox Film Corp., 182 
F. Supp. 912 (E. D. Pa. 1960) ; Washington Pro Basket- 
ball Corp. v. N. B. Ass’n, 131 F. Supp. 596 (S. D. N. Y. 
1955) ; American TCP Corp. v. Shell Oil Co., 123 F. Supp. 
55 (S. DN. Y. 1954); Zugsmith v. Davis, 108 F. Supp. 
913 (S. D. N. Y. 1952). 


The District Court found (J. A. 568) : 


“The many factual issues raised in this case by 
the parties are not susceptible of resolution at this 
preliminary stage and it is apparent to the Court 


that a trial must be had and all the facts fully 
explored at that time. It is sufficient to say now 
that the evidence in its present form does not estab- 
lish that any of the defendants have acted in viola- 
tion of the antitrust laws or that the extraordinary 
relief sought is justified.” 

Based upon this and other findings, the District Judge 
concluded (J. A. 569) that there was no reasonable cer- 
tainty that appellants would ultimately prevail. In this, 
the District Judge was eminently correct. 


(1) The Issue of Conspiracy: 

The basic claim in this case is that appellees engaged in 
a conspiracy. Accordingly, we turn first to an analysis of 
that issue. On this appeal appellants argue as though the 
existence of a conspiracy has been conclusively established. 
This, of course, is not the case. Appellees have specifically 
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denied the existence of a conspiracy and have submitted 
numerous affidavits to that effect. (J. A. 457, 474, 478, 
489, 492, 495-6, 497, 503-4, 513, 517-44). Indeed, as the 
Court found (J. A. 568): 


“| the record is consistent with the conclusion that 
each defendant acted individually, non-conspiratori- 
ally and in a reasonable manner.” 


Appellants attempt to support their claim of a conspiracy 
by reference to two written statements: One a public an- 
nouncement to the press in 1947, and the other, a letter 
written by Eric Johnston in November, 1960. 

The record discloses that each of these documents was 
nothing more than a statement setting forth the policy of 
each participant with respect to a common problem (J. A. 
454-57). Neither constitutes an agreement in and of 
itself, nor is either inconsistent with the existence of sepa- 
rate but similar policies adopted by each of the distributor 
and producer appellees, in response to identical stimuli, 
operating at the same time, upon companies whose busi- 
ness and economic problems were the same. 

A strong case is made out by the appellees (J. A. 202- 
10, 472-3, 477, 491-2, 497) and corroborated by the appel- 
lants (J. A. 64, 68-70, 74, 75-6, 544(3)) that in 1947, and 
at all times thereafter, it would have been extremely dan- 
gerous for any of the producers to have employed the 
appellants, or any of them, once their affiliation with the 
Communist Party became known. The threat to the eco- 
nomic life of each of the producers, were they to employ or 
retain any of the appellants, was and is real (J. A. 37-8, 
69-72, 74, 75-6). 

Under these circumstances, it is not surprising to find 
that each of the appellees reacted in substantially the same 
way, not as the result of a conspiracy or combination be- 
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tween them, but because the impact upon and danger to 
each was the same. As the District Court found (J. A. 
568) : 
“The record is insufficient to show that the defend- 
ants, in attempting to deal with these legitimate 
business problems have acted in concert or pursuant 
to a conspiracy or that they have maintained an in- 
dustry-wide blacklist.” 


That appellants recognize the inadequacy of the writ- 
ten statements to establish a conspiracy or agreement 
within the purview of the antitrust laws is strikingly illus- 
trated by the following: 


In the text of the Johnston letter of November 4, 1960, 
it plainly appears that each of the producers was to deter- 
mine for itself who was or was not a Communist and whom 
therefore it would or would not employ. Faced with this 


obvious absence of a conspiracy, appellants stated (J. A. 
396(12)) : 


“On November 3, 1960, defendants concertedly 
agreed that they would individually maintain a 
‘clearance program,’ pursuant to which a determina- 
tion as to whether a particular person was or was 
not a ‘Communist’ would be made by each defend- 
ant.” (Emphasis added) 


It seems not unfair to observe that this description of 
the November 4, 1960 letter (which appellants describe as 
a re-enunciation of the press release issued by Eric John- 
ston in 1947, (Appellants’ Brief, p. 10)) constitutes one 
of the most peculiar descriptions of a “conspiracy” ever 
devised by counsel for a plaintiff in an antitrust suit. The 
“concerted” agreement, according to appellants, was that 
each of the alleged conspirators would act “individually”. 
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It should also be noted, in this connection, that on an 
earlier motion* Judge Walsh in the District Court con- 
sidered at length appellants’ contention that the November 
4, 1960, letter was, in itself, conclusive proof of a con- 
spiratorial agreement, per se illegal under the antitrust laws. 
In rejecting this contention, Judge Walsh ruled (J. A. 
516(13)-(14)): 


“Tt may be and the facts may so reveal, as the 
Defendants suggest, that the action taken by them 
is the independent exercise of business judgment 
based on Communist connections of the Plaintiffs 
with the aims of (1) controlling the possible sub- 
versive Communist propaganda that the hiring of 
Communist Party members might introduce to the 
movie-going public, and (2) protecting their invest- 
ment in the motion picture business from poor at- 
tendance or boycotting by the theater-going public 
because of the employment therein of suspected 
members of the Communist Party.” 


And, further (J. A. 516(14)-(15)): 


“Only a more thorough exploration of the facts 
here will permit a determination of whether there 
was in fact a conspiracy on the part of the Defend- 
ants violative of the antitrust laws, or whether the 
Defendants’ action was the independent exercise of 
business judgment with the aims outlined above. 
At this posture of the case, however, the Court 
cannot find, as the Plaintiffs would have it find, 
that the agreement of the Defendants here con- 
stituted a per se violation of the antitrust laws. 
“A plain reading of the letter of November 4, 
1960, the so-called tangible work product of the 


*This was appellants’ Motion Under Rule 30(b) To Preclude 
Inquiry Into Certain Matters On Oral examination Of Plaintiffs. 
The motion was denied. (J. A. 396(4)-(5), 516(8)-(20)). 
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meeting of the Defendants on November 3, 1960, 
does not in the eyes of the Court constitute a per 
se violation of the antitrust laws.” 


In arriving at this decision Judge Walsh referred to the 
recent case of Molinas v. National Basketball Ass'n, 190 
F. Supp. 241 (S. D. N. Y. 1961). There, Judge Irving 
Kaufman was faced with a claim similar in many respects 
to that which appellants advance here. In that case Molinas, 
a professional basketball player, had been employed by the 
Fort Wayne Pistons, a member of the National Basketball 
Association. He was discharged by the Pistons and refused 
employment by all other members of the Association follow- 
ing the disclosure that he had placed bets on games in 
which he was a participant in violation of the Associa- 
tion’s Rules. Molinas brought an action against the 
Association and its members alleging a conspiracy in viola- 
tion of the antitrust laws, and seeking to enjoin the defend- 


ants from “boycotting” and “blacklisting” him.* Judge 
Kaufman, however, upheld the defendants’ conduct in re- 
fusing employment to Molinas, and applied the test of 
reasonableness in judging the legality of defendants’ con- 
duct. The Court said (p. 243): 


‘With respect to plaintiff’s suspension from the 
league in January of 1954, and the subsequent re- 
fusal by the league to reinstate him, plaintiff has 
patently failed to establish an unreasonable restraint 
of trade within the meaning of the antitrust laws. 
A rule, and a corresponding contract clause, pro- 
viding for the suspension of those who place wagers 
on games in which they are participating seems not 
only reasonable, but necessary for the survival of 


the league.” 


*Plaintiff’s allegations of “boycott” and “blacklist appear from 
the complaint and plaintiff’s trial memorandum. 
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And further (p. 244): 


‘The reasonableness of the league’s action is ap- 
parent in view of the fact that, at that time, the 
confidence of the public in basketball had been 
shattered, due to a series of gambling incidents. 
Thus, it was absolutely necessary for the sport to 
exhume gambling from its midst for all times in 
order to survive.” 


In the Court below appellants argued that Molinas was 
wrongly decided. Here they simply ignore this case and 
take the position that the reasonableness of appellees’ 
claimed conduct is irrelevant. In this they rely upon Klor’s, 
Inc. v. Broadway-Hale Stores, 359 U. S. 207, which, of 
course, had nothing whatsoever to do with employment 
problems, but related instead to competitive practices in the 
sale and distribution of merchandise.* 

That there is an essential distinction between the two 
situations has been judicially recognized, both before and 
after the decision of the Supreme Court in Klor’s. See: 
Union Circulation Company v. Federal Trade Comm'n, 241 
F. 2d 652 (2d Cir. 1957); Molinas v. National Basketball 
Association, supra. 

In Union Circulation, supra, the Court, in refusing to 
hold contracts relating to hiring practices unlawful per se, 
said (241 F. 2d, at p. 657): 


“|, The ‘no-switching’ agreements are directed at 
the regulation of hiring practices and the supervision 


*The unsoundness of attempting rigidly to apply judicial state- 
ments to factual situations completely different from those with refer- 
ence to which the statements were made has long been recognized, 
and this is especially true in antitrust cases. United States v. Hutche- 
son, 312 U. S. 219, 230; Sugar Institute v. United States, 297 U.S. 
553, 600; United States v. du Pont & Co., 351 U. S. 377, 395; 
Maple Flooring Manufacturers Ass'n. v. U. S.. 268 U.S. 563, 579. 
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of employee conduct, not at the control of manufac- 
turing or merchandising practices. These agree- 
ments are not designed to coerce retailers, or other 
independent members of an industry, into abandon- 
ing competitive practices of which the concerted 
parties do not approve. Rather, they are ostensibly 
directed at ‘housecleaning’ within the ranks of the 
signatory organizations themselves. Because a 
harmful effect upon competition is not clearly ap- 
parent from the terms of these agreements, we be- 
lieve them to be distinguishable from those boycotts 
that have been held illegal per se. See United States 
v. Insurance Board of Cleveland, supra, 144 F. 
Supp. at pages 696-698.” 


In Union Circulation the Court was careful to point out 
that (i. n, p. 657): 


“The Supreme Court, in the long and active his- 
tory of anti-trust litigation, has rarely considered 


the validity of agreements directed solely at the em- 
ployment practices of an industry.” 


We know of no decision since then where the Supreme Court 
has filled this gap. Certainly it did not do so in Klor’s, or 
in its recent decision in Radiant Burners v. Peoples Gas Co., 
364 U. S. 656.* 

The basic fallacy of appellants’ per se argument can be 
demonstrated by the absurd results to which its application 
must necessarily lead. If appellants’ reasoning were ac- 
cepted as sound, it would inevitably lead to the result that 


*We anticipate that appellants will attempt to meet this argument 
here as they sought to do in the Court below by reference to Rado- 
wich v. National Football League, 352 U. S. 445. We must again 
point out that Radovich was not “directed solely at the employment 
practices of an industry”. Rather the conspiracy charged in Rado- 
vich was designed to put a competitor out of business and to create 
a monopoly—a classic antitrust violation. 
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an agreement among insurance companies, for example, to 
refuse to sell fire insurance to a known firebug would con- 
stitute a per se violation of the antitrust laws, and this would 
be so even if each company was left to itself to determine 
who should be so regarded. That ‘“‘no such ludicrous result 
was intended or could be countenanced’’ by the courts was 
expressly held in Ruddy Brook Clothes v. British & For- 
eign Marine Ins. Co., 195 F. 2d 86, 89 (7th Cir. 1952), 
cert. den. 344 U.S. 816. 


On the most fundamental issue in the case, i.e. the issue 
of conspiracy, there are serious disputes on the facts and 
the law. For this reason there can be no “reasonable cer- 
tainty” that appellants will prevail. It follows therefore 
that a preliminary injunction was properly denied. 


(2) The Distribution-Financing Agreements: 


On this appeal appellants take the position that the “dis- 
tribution-financing” agreements entered into between vari- 
ous of the appellees and so-called “independent” producers 
constitute a ‘contractual device which appellees utilize to 
make effective throughout the industry their concerted re- 
fusal to deal” (Appellants’ Brief, p. 33). No testimony or 
other proof is offered in support of this contention. Indeed, 
with the exception of one undated, unexecuted distribution- 
financing agreement which purports to be from Columbia 
Pictures Corporation, and an excerpt from a 1958 Columbia 
Agreement, otherwise unidentified (J. A. 80), but said to 
be “typical” (J. A. 80, 147), there is practically no evidence 
in the record on this matter. 


Such material as is in the record discloses that today, the 
“vast majority” of all motion pictures are produced by so- 
called “independent producers”, under distribution-financ- 
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ing agreements whereby the distributor, directly or indi- 
rectly, lends the producer large sums of money for the 
production of motion pictures (J. A. 145-7). Typically, 
such loans amount to millions of dollars in connection with 
the production of a single motion picture (J. A. 561-2). 

Once the picture is produced, the only source to which 
the distributor can look for repayment of the loan is the 
proceeds of the particular motion picture involved (J. A. 
387(12), 387(49)).* Thus, the distributor has an enor- 
mous, direct financial interest in the public reception ac- 
corded to the picture so produced. Under such circum- 
stances, it is not. we submit, unreasonable that there be 
vested in the distributor, some means of protecting its 
investment in the potential box-office value of the picture, 
such as the right to have a voice in the selection of the 
personnel to be employed therein. 

Appellants assert, however, that such agreements are 


illegal per se as a form of “ ‘forestalling’ in modern dress” 
( Appellants’ Brief, p. 34). At common law, forestalling 
the market was the act of buying or contracting for mer- 
chandise on the way to market, with the intention of selling 
it again at a higher price; dissuading persons from bringing 
their goods or provisions to the market, or persuading them 
to enhance the price when there. (Black’s Law Dictionary 


*The lender is also interested in security for the loan during the 
course of production. Accordingly, in the distribution-financing agree- 
ment, all literary properties are assigned to the distributor as security 
for the loan (J. A. 386(3)-(4). 387(47)-(48)). In the event of 
default by the producer, the distributor has the option either of selling 
the literary property (J. A. 387(58)-(60)) or continuing with the 
production of the motion picture itself, assuming, in the process, the 
various contracts theretofore entered into by the producer, including 

loyment contracts of the various actors and actresses involved 
(J. A. 387(49)-(51)). These clauses give the lender a direct, sub- 
stantial, legitimate interest in such contracts, wholly apart from its 
interest in the completed picture. Obviously, a script written by a 
known Communist or a picture which is produced with the aid of 
Communist actors or actresses, will be worth less to the distributor 
than such a script or picture would otherwise be worth (J. A. 
544(3)). 
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4th Ed. p. 777 (1951)). All this presupposes a legally 
defined market area outside of which it was unlawful to 
purchase or sell commodities. 

Appellants have not cited any case which would sup- 
port the application of this antiquated doctrine of “fore- 
stalling” to the contracts which are now under attack. The 
cases upon which appellants rely on this point are cases 
involving vertical price fixing, either alone or accompanied 
by commercial boycotts. 

Furthermore, as the Court pointed out in Standard Oil 
Co. v. United States, 221 U. S. 1, 55, by the end of the 
eighteenth century, “forestalling” had come to be thought 
of as desirable, rather than harmful, and accordingly, all 
prohibitions upon forestalling disappeared from the com- 
mon law many years prior to the time of the adoption of 
the Sherman Act in America. Under such circumstances, 
it can hardly be claimed that the Sherman Act incorporated 
within its prohibitions, the ancient common law crime of 
“forestalling” even if, by any stretch of the imagination, 
appellees’ conduct could be so classified. 

Actually, the control which a distributor may have over 
the hiring practices of a producer under a distribution- 
financing agreement is, if subject to the antitrust laws at 
all, but one more example of a partial restraint, ancillary to 
a legitimate business transaction. Such ancillary restraints 
are usual and customary, and do not violate the antitrust 
laws unless they are unreasonable. See c.g., Orbo Theatre 
Corporation v. Locw's Incorporated, 156 F. Supp. 770, 
777-8 (D. D. C. 1957) aff'd per curiam, 104 U. S. App. 
D. C. 262, 261 F. 2d 380 (1958) cert. den. 359 U. S. 943. 
Huron Milling Company v. Hedges, 257 F. 2d 258 (2d Cir. 
1958); Walt Disney Pr. v. American Broadcasting-Para- 
mount Th., 180 F. Supp. 113 (S. D. N. Y. 1960). 

Although the contracts referred to are not directly in- 
volved in this litigation, there is no doubt as to the necessity 
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and reasonableness of the provisions now under attack. 
They are certainly not illegal per se. 


(3) The Affirmative Defenses: 


Also bearing on the question of whether there is a 
reasonable certainty that appellants will succeed on the 
merits is the existence of a number of affirmative defenses 
which have been pleaded by appellees, some relating to the 
whole case, and others to aspects or portions thereof. (e.g. 
J. A. 401-10) 

Among the affirmative defenses pleaded by appellees are 
the defenses of laches, release, res judicata, estoppel and the 
defense based upon §§ 1 and 6 of the Clayton Act, relating 
to the so-called “labor” exception to the antitrust laws.* In 
the District Court, appellants moved to strike these defenses 
as legally insufficient. (J. A. 545-6) The District Court 
denied the motion “without prejudice”. (J. A. 572) The 
existence and applicability of these defenses afford still 
further support for the District Court’s finding that no 
reasonable probability exists that appellants will ultimately 
prevail on the merits. 

With the exception of the defense based upon §§ 1 and 
6 of the Clayton Act, appellants make no attempt to argue 
the legal sufficiency of these defenses, contenting themselves 
with the ipse dizit (contrary to the ruling of the District 
Court) that “Each of appellees’ affirmative defenses is in- 
sufficient in law.” (Appellants’ Brief, p. 43) Appellants do 
attempt to argue the legal insufficiency of the “labor de- 
fense” based on § 6 of the Clayton Act, on the ground that 
those sections are not applicable to employers. 

Section 6 of the Clayton Act, however. has repeatedly 

*Section 6 of the Clayton Act reads, in pertinent part, “The labor 


of a human being is not a commodity or article of commerce.” (15 
U.S. C. §17) 
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been applied to immunize from antitrust liability combina- 
tions among employers which have imposed restraints upon 
the sale of the services of employees. See Schatte v. Inter- 
national Alliance, Etc., 182 F. 2d 158 (9th Cir. 1950), cert. 
den. 340 U. S. 827; United Brick & Clay Workers v. Junc- 
tion City Clay Co., 158 F. 2d 552 (6th Cir. 1946); United 
Brick & Clay Workers v. Robinson Clay Prod. Co., 64 F. 
Supp. 872 (N. D. Ohio 1946); United States v. San 
Francisco Electrical Cont. Ass’n, 57 F. Supp. 57 (N. D. 
Cal. 1944). 

The existence and validity of appellees’ various defenses 
again lend emphasis to the lower Court’s conclusion (J. A. 
569) : 

“5. The plaintiffs have failed to show that there 
is a reasonable certainty that they will ultimately 
prevail.” 


C. APPELLANTS FAILED TO ESTABLISH IRREPARABLE 
INJURY. 


A preliminary injunction will not be granted in the ab- 
sence of convincing proof of irreparable injury. Warner 
Bros. Pictures v. Gittone, 110 F. 2d 292 (3rd Cir. 1940): 
Budget Dress Corp. v. Joint Board of Dress, Etc., Union, 
178 F. Supp. 699 (S. D. N. Y. 1959). Appellants assert 
that they will be irreparably injured in the future by claimed 
conduct which they also assert has injured them these past 
seven to thirteen years. We have demonstrated, supra, 
pp. 12-17, that there has been no recent change in circum- 
stance which materially alters the situation in which appel- 
lants find themselves and appellants offer no explanation as 
to why they now regard as irreparable, claimed injury which 
they have acquiesced in for so many years. It seems fair 
to point out that the status quo which has existed for these 
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many years should not be suddenly altered on such flimsy 
claims. Miami Beach Federal Savings & Loan Ass’n v. 
Callander, 256 F. 2d 410, 415 (5th Cir. 1959) ; Metselman 
v. Paramount Film Distributing Corp., 180 F. 2d 94, 97 
(4th Cir. 1950). 

The lack of substance to appellants’ claims of irreparable 
injury is further demonstrated by the fact that insofar as 
some of the appellees are concerned, a number of the appel- 
lants, while busily engaged in suing them, have never gotten 
around to applying to them for employment (J. A. 488, 
493-4. 504. 508-11). Indeed, as to one of the appellees whom 
appellants are now seeking to enjoin—Allied Artists Pic- 
tures Corporation—it appears that none of the appellants 
“ever sought employment with Allied, either directly or 
through their agents” (J. A. 504). 

Appellants’ claims of irreparable injury are insufficient 
for still other reasons. It is well settled that a claim of 
irreparable injury cannot be based upon alleged injury which 
can be adequately compensated for by monetary damages. 
D. W. H. Corp. v. Twentieth Century-Fox Film Corp., 
182 F. Supp. 912, 913 (E. D. Pa. 1960) ; Dallas v. Atlantic 
Refining Company, 189 F. Supp. 815 (D. Del. 1960); 
Fein v. Security Banknote Company, 157 F. Supp. 146 
(S. D. N. Y. 1957). 

On the issue of irreparable injury, the Court found 
(J. A. 569): 

“13. The record fails to establish that the in- 
juries claimed by plaintiffs could not, if proven, be 
adequately compensated for by damages.” 

Apart from some vague claims of injury resulting from 
a “lack of opportunity to develop professionally” and “‘loss 
of fulfillment of personality” (Appellants’ Brief, p. 39), 
appellants’ claims of injury come down to the fact that prior 
to the time they were identified as Communists and found 
it dificult to obtain employment, they were making more 
money per annum than they have made per annum since 
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that time (E.g., J. A. 90, 135, 140-142, 166-7, 169, 171-2, 
1745, 176, 179, 184, 187). Obviously this claim is simply 
a claim of monetary damages. 

Appellant Young’s claim of irreparable injury, while 
suffering from the infirmities set forth above, has still 
another defect. His claim rests, in large part, on the propo- 
sition that the November 3, 1960, meeting effected a change 
in the position of United Artists which might in the future 
prevent him from obtaining employment from certain pro- 
ducers which distribute through that company. (J. A. 82- 
84, 516(3)-(4)). 

The record clearly establishes that Young’s contentions 
are wholly without foundation. The affidavit of Arthur B. 
Krim, President of United Artists, conclusively and un- 
equivocally demonstrates that United Artists made no 
agreement of any kind with anyone in November 1960, 
or at any other time, and that there has been no change in 
the policy of United Artists. (J. A. 458-9) 

It follows, therefore, that appellants claims of irrepar- 
able injury are wholly without substance. For this reason, 
too, the motion for a preliminary injunction was properly 
denied. 


D. THE DECREE REQUESTED IS IMPRACTICAL AND 
WOULD PLACE AN UNDUE BURDEN UPON THE COURT. 


It is well settled that a Court will not issue an injunction 
which would be difficult or impractical to supervise or which 
would interject the Court into the day to day affairs of a 
business or industry. Hershel California Fruit Products 
Co.v. Hunt Foods, 111 F. Supp. 732, 734 (N. D. Cal. 1953). 
appeal dismissed, 221 F. 2d 797 (9th Cir. 1955) ; George W. 
Warner & Co. v. Black & Decker Mfg. Co., 167 F. Supp. 
860, 863 (E. D. N. Y. 1958) ; Cf. United States v. duPont 
& Co., 366 U. S. 316, 333-4. In this connection, the Dis- 
trict Court found (J. A. 569): 
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“4. The decree requested is inappropriate and 
impractical in that it would require the Court 
pendente lite to attempt to supervise the employment 
practices of a substantial portion of the motion pic- 
ture industry, which would inject the Court into the 
personnel problems involved in the hiring and firing 
of individuals in the industry.” 


Even appellants recognize that this finding might be 
valid if applied to the injunctive relief which they originally 
requested (Appellants’ Brief p. 42). Appellants claim, how- 
ever, that they have now “sharply limited” their demand 
for injunctive relief and that therefore the above finding is 
no longer applicable. The “limited” relief now sought is to 
restrain appellees from enforcing the so-called “employ- 
ment controls” provisions of their contracts with indepen- 
dent producers. This purported limitation is, in reality, no 
limitation at all. Appellants themselves assert that the “vast 
majority” of the full length feature motion pictures pro- 
duced in the United States are produced by independent 
producers financed in whole or in part by one or more of 
the producer-defendants and distributed through one or 
more of their respective distributing facilities (J. A. 145-7). 
The injunction now requested would still be an injunction 
regulating the employment practices of virtually the entire 
motion picture industry and, if issued, would still inject the 
Court into the day-to-day personnel problems of the 
industry. 

This is so because an actor, or a screenwriter covered 
by the injunction, who was rejected for employment, would 
be in a position to claim that his rejection was in violation 
thereof. An appellee would then be faced with the prospect 
that such a rejection would give rise to an action to punish 
for contempt. In such an action, the District Court would 
be forced to evaluate the various contentions of the par- 
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ties with respect to the value and desirability of the services 
of the particular actor or screenwriter involved, for the 
particular assignment. In effect, the District Court in 
Washington would be required to assume the job normally 
performed in Hollywood by the talent scout, casting office 
and the story department. The refusal of the District Court 
to assume this role was clearly proper. 


CONCLUSION 


For the reasons heretofore set forth, the order of the 
District Court denying a preliminary injunction should be 
affirmed. 


Respectfully submitted, 


WILttAM P. ROGERS 
1730 K Street, N. W. 
Washington 6, D. C. 
Attorney for Appellees. 
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IN THE 


United States Court of Appeals 


For rae Disreicr or Cotumsbia Crecorr 


Nos. 16,523 and 16,624 


Nepaicx Younes, et au, Appellants, 
v. 


Tae Morton Picrore Association or Amenica, Inc., ET AL, 
Appellees. 


On Appeal from an Order of the United States District Court 
for the District of Columbia 


PRELIMINARY STATEMENT 


At the outset, it is again necessary to point out that 
“Justification’’ is no longer available as a defense to con- 
certed refusals to deal in violation of the antitrast laws. 
Hence, as we took pains to show (App. Br.,’ 31-33), 
appellees’ ‘motivation’? is wholly irrelevant to this case. 
Despite our efforts, appellees will have none of it. And 


1°‘ App, Br.’? refers to Appellants’ Brief. 
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so, in their ‘‘Counter-Statement of the Case,’? appellees 
set forth an elaborate plea in justification (Appellees’ 
Br. 1-6). We have heretofore set forth the objective 
facts which demonstrate the absurdity of appellees’ justifi- 
cation arguments? But more important is the fact that 
all such arguments are irrelevant. If appellees did not 
act in concert—they need no plea of justification, and if 
they did act in concert—justification is no defense. E.g., 
Silver v. New York Stock Exchange (D.C., SDNY), 196 
F. Sapp. 209, 222-224. 


In our view, the most important feature of appellees’ 
brief is its failure to discuss the undisputed material facts 
(see App. Br. 5-10, 23-31).* For example, on March 14, 1950, 
Samnel Goldwyn testified : 


Q. There came a time did there not, when you felt 
that you wanted to employ one of these 10 writers? 


A. I will give you exactly what happened. I was 
approached by friends of the writers that they would 
Fiminat 


me from the suit if I would employ some 
of them, and I told them very frankly that whether 
I agreed with it or not, the fact is I was a party to this 
statement and I couldn’t very well go back on it. 


Q. Well, last year was it not suggested to you that 
you employ Mr. Trumbo as a writer? 

A. Not exactly Mr. Trumbo, but I have told you what 
was suggested to me.. J think if I am correct, William 
Wyler came to see me. After he left my employ and 

2 Appellanty’ Memorandum in Support of Injunction Pending Appeal in 
No. 16,523, at pp. 33-38, filed August 2, 1961. 


23-31). 


3 


made the suggestion that I employ one of the men 
and come out and repudiate this whole thing, and I 
said, ‘I am sorry. I have never done that. It would 
be a dishonorable thing for me to do.’ 


Q. That is, it would not be honorable of you to be 
bound by your agreement on that policy statement? 


A. Once I agreed to this statement that you read, I 
couldn’t go back on it. 


Q. You felt yourself bound by it? 


A. I felt that I wouldn’t live up to what I have 
agreed to do. (Ex. 52, J.A. 348-349) 


Rather than discuss this testimony, or any of the docu- 
mented facts of record, appellees cite us to Mr. Justice 
Black’s dissenting opinion in Communist Party v. Control 
Board, 367 U.S. 1, 143 (Appellees’ Br., 45), an alleged 
concession by one of appellants’ counsel (Appellees’ 
Br., 11), and several conclusionary denials (Appellees’ 
Br., 19). 


Appellees assemt that one of appellants’ counsel con- 
ceded that ‘“‘the evidence upon which appellants rely is by 
no means conclusive of the factual issues in this litigation 
° © ©»? (Appellees’ Br., 11). This assertion is based on a 
statement which appellees have torn out of context. Counsel 
opened his oral argument on appellants’ motion to limit 
the scope of appellees’ pre-trial examination by stating that 
‘never in the lexicon of Anti-Trust enforcement has a vio- 
lation of the Anti-Trust laws been so well documented ° ° °. 
We think the documents speak for themselves. We think the 
documents, or the circumstances under which the docu- 
ments were issued, clearly establish concert.’* Directing 
himself to this statement, Judge Walsh interjected: 


‘“‘Now, the Court understands from your position that 
the industry-wide action was not only taken but it 
was publicized as being an industry-wide publication 
e° °° Now, we at this time are not concerned with that 


4 Transcript of Argument, March 28, 1961, pp. 7-8. 
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part of the case. © °° We are concerned with whether 
or not the defendant has the right to ask the plaintiff 


questions pertaining to activities in communist felds.’* 


And so, “‘speak[ing] to the question of relevancy,’™* the 
only issue involved on the motion under Rule 30(b) of the 
Federal Rules of Civil Procedure to limit pretrial exam- 
mation, counsel stated that appellees would be entitled 
to attempt to prove individual action (Appellees’ Br., 11). 
To the extent he had been permitted to assert what appel- 
lees could prove, counsel had previously stated that the 
concert of action was established ‘‘out of the mouths of 
the defendants themselves.’ 


Appellees’ attempt to use counsel’s statement, quoted 
on page 11 of their brief, to create a factual issue 
where none exists, makes clear that appellees themselves 
recognize that their violations of the antitrust laws are 
established by documents (¢-g., Ex 1, JA 211; Ex. 17, 
J.A. 72-73; Ex. 18, JA. 218; Exs. 24-29, J.A. 219-224; Ex. 
31, J-A 233; Ex. 43, JA. 237; Ex 44, JA 241; Ex 45, 
JA. 244; Ex. 55, J-A. 382(1); Ex 56, JA. 390; Ex. 58, 
J.A 391; Ex 59, J.A. 395), the sworn testimony of appel- 
lees’ officers in prior proceedings (J.A. 3447; Ex. 50, J.A. 
260; Ex. 51, J-A. 300; Ex. 53, JA. 351; Ex. 54, JA. 355), 
and facts which, on this record, are undisputed (App. Br., 
5-10, 23-31). These material facts, in view of the con- 
clusionary denials on which appellees rely (Appellees’ Br., 
19), require that Findings Nos. 10 and 11 (J.A. 567-568) 
be set aside (App. Br., 19-36). 

We turn now to establish that the action of the district 
court in denying appellants’ motion for preliminary injanc- 
tion on the basis of alleged “‘delay’’ was ‘‘clearly errone- 
ous” (Point I, infra, pp. 5-11), that appellants will prevail 


5S Transeript of Argument, March 28, 1961, p. 9 (emphasis supplied). 
6 Transeript of Argument, March 28, 1961, p. 12. 
1 Op. ott, supre, tin. 4. 
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on the merits (Point Il, mfra, pp. 11-22), and that the 
district court’s order should be reversed (Point Il, infra, 
pp. 22-23). 


ARGUMENT 
I 


THE DENIAL OF APPELLANTS’ MOTION FOR PRELIMINARY 
INJUNCTION ON THE BASIS OF ALLEGED DELAY WAS 
“CLEARLY ERRONEOUS” 


Appellees pointedly ignore our argument that the district 
court’s conclusion (J.A. 569), é.e., that appellants were 
barred from securing a preliminary injunction because 
of laches, was an ‘“‘abuse of discretion’? (App. Br., 36-38). 
Apparently, the rule that a district court abuses its dis- 
cretion when it exercises that discretion for an erroneous 
reason is too well settled for appellees even to attempt to 
meet this argument. Therefore, appellees leave laches and 
the district court’s conclusion behind, and argue instead, 
that appellants’ alleged delay, in and of itself, is sufficient 
to sustain the district court’s action (Appellees’ Br., 12-13). 
This, appellees cannot do. The writer-appellants were 
innocent of any delay and, in any event, delay alone is 
insufficient. 


A. The Seven Writer-Appellants 


When this action was instituted on December 30, 1960, 
appellants contended that the MPAA meeting on November 
3, 1960 marked a new phase of appellees’ conspiracy—the 
beginning of an industry-wide ‘‘clearance’’ program (J.A. 
76-17). Appellants also contended that since United Artists 
(which theretofore sometimes permitted independents to 
purchase professional products and services from black- 
listees) was present at that meeting, the writer-appellants’ 
only avenue for selling their services in the industry (te., 
to independents who distributed through United Artists), 
was closed, unless they ‘cleared’? themselves (J.A. 81-84, 
90-92). At that time, the writer-appellants believed that 
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they could continue to sell their professional products or 
serviees to independents on the ‘“‘black market,” t.e., with- 
out “‘sereen credit.” In fact, in an affidavit sworn to De- 
eember 28, 1960, appellant Young pointed out that independ- 
ents might buy his material ‘‘or otherwise use [him] * ° ° 
if [he] were to use a different pseudonym” (J.A. 83). And 
im am affidavit sworn to the same day, appellant Richards 
pointed out: 


“The only method that remains, therefore, today, as 
im the past, is for persons on the blacklist to sell their 
services or products to the industry on the ‘black 
market’ ”? (J_A. 92). 


What appellants could not know on December 28, 1960, 
was that on March 27, 1961 the Writers’ Guild would an- 
nounce that it would not permit the ‘‘black market’? to 
exist in violation of its June 13, 1960 minimum basic agree- 
ments (App. Br., 10). Thus, as a result of the conjunction 
of Johnston’s November 4, 1960 letter (Ex. 31, J.A. 233) 
and the Guild’s March 27, 1961 policy with respect to en- 
foreement of its June 13, 1960 agreements (Ex. 29, J.A. 
294), all seven writer-appellants were excluded from even 
working “‘black market”? (App. Br., 11). 


Appellees correctly assert that appellants, in their reply 
papers and upon oral argument, took the position that the 
changes which occurred in the June 13, 1960 Guild agree- 
ments taken in conjunction with the November 4, 1960 letter 
were harmfal to them (Appellees’ Br., 16). Appellees are 
in error, however, when they assert that ‘‘the June 1960 
changes in the collective bargaiing agreements are no 
longer featured im connection with appellants’ claim of 
urgency’’ and that ‘‘appellants have once again shifted 
their position” (Br. 16). Appellants’ position on this 
appeal is precisely the same as it was during argument 
before the district court. What appellees refuse to under- 
stand is that, while the need for immediate relief stems 
from the conjunction of their November 4, 1960 policy and 
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the June 13, 1960 Guild agreements, appellants could not 
know prior to March 27, 1961 that the June 13, 1960 agree- 
ments would be strictly enforced (J.A. 109-111, 132). 


Appellees also assert that, if the Guild’s March 27, 1961 
decision to enforce strictly the provisions of its minimum 
basic agreements and working rules gives tise to a change 
of circumstances which would justify the issuance of a pre- 
liminary injunction, appellants should enjoin the Guild— 
not appellees (Appellees’ Br., 17). While appellees would 
have the writer-appellants choose anonymity over starva- 
tion, and while it is the conjunction of the November 4, 
1960 letter and the Guild’s ‘‘strict enforcement’’ policy 
which gives rise to appellants’ need for relief, appellants’ 
injuries flow not from the Guild, but from appellees’ con- 
tinuing violations of the antitrust laws. In short, appel- 
lee’s argument (Br., 13-17) is that appellants have not 
shown any need for immediate relief because their claim 
of urgency on the hearing of the motion for preliminary 


injunction was different from their claim of urgency on the 
date the action was commenced. The right to a prelimi- 
nary injunction, however, is determined as of the date of 
the hearing, not as of the date the action is commenced. 
Duplex Printing Press Co. v. Deering, 254 U.S. 448, 464 
(1921) ; American Steel Foundries Co. v. Tri-City Council, 
257 U.S. 184, 201 (1921). 


B. Delay Alone Is Insufficient 


Appellees assert ‘‘that a preliminary injunction will not 
issue unless the plaintiff applies for such injunction with 


8 Appellees have overlooked counsel’s statement during oral argument that 
“<TtJhese two facts, the Guild’s position with respect to the black market 
and strict enforcement of its June 13, 1960 contract—and as a matter of fact 
when this case started, we didn’t think that the Guild was going to enforce 
strictly those provisions of its working rules in its contracts, but it has 
decided that it will and it so states in its application for intervention [in 
the Pollock case]. This fact, plus the November 4, 1960 letter, when joined 
together means precisely but one thing: the plaintiffs who are writers, the 
seven of them who have been able to go back to work in this industry by 
working under psydonyms, will now no longer be able to do s0”’ (J.A. 560) 
(emphasis supplied). 
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prompt diligence” (Br., 12). This is not an accurate 
statement of the law. With one exception,’ all of the cases 
upon which appellees rely involved delay, and prejadice 
to the defendant as a result. Ordinarily, a preliminary 
injunction is sought on the theory that there is an urgent 
need for speedy action to protect a plaintiff’s rights. But 
where a continuing trespass, a continuing infringement, or 
a continuing conspiracy in violation of the antitrust laws 
is involved, the preliminary injunction is sought on the 
theory that there is an urgent need for speedy action to 
protect what is left of plaintiff’s rights. For example, 
“‘ypon an application to stay waste, relief will not be 
refused on the ground that, as the defendant had been 
allowed to cut down half of the trees on the complainant’s 
land, he had acquired by that negligence the right to cut 
down the remainder.”? Menendez v. Holt, 128 U.S. 514, 523 
(1888). Or, as Jadge Sanborn puts it: ‘‘The acquiescence 
of the victim of a wrongfal continuing injury in its inflic- 
tion in the past constitates no defense against or estoppel 
of his right to an injunction against its further continu- 
anee.”? City of Council Bluffs v. Omaha € C. B. St. Ry. Co. 
(8 Cir.), 9 P. 2d 246, 248; Love v. Atchison, Topeka ¢ 
Santa Fe Ry. Co. (8 Cir.), 185 Fed. 321, 332-333 (prelimi- 
nary injunctions affirmed). 

Tt was this reason which caused Judge Learned Hand 
(in unfair competition eases) first, to query whether delay 
eould ever defeat a preliminary injunction when a new- 
comer invaded the plaintiff’s market by deliberate use of 
the plaintiff’s mark (Wesson v. Galef (D.C., SDNY), 287 

2 Burke v. Bishop, 144 Fed. 838 (2 Cir, 1906) apparently involved delay 
alone. 


10 In such eases, the plaintiff acquires 2, new cause of action each time his 
interest is invaded to his damage. E.g., Momand v. Universal Film Exchange 
(D.C., D. Mass), 43 FP. Supp. 996, 1006-1007 (antitrust); Ide v. Trorlicht, 
Duacker § Renard Carpet Co. (8 Ciz.), 115 Ped. 137, 148 (patents) ; Dwinnell- 
Wright Co. v. White House Milk Co. (2 Cir.), 132 FP. 2d 822, 824 (unfair 
competition). 
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Fed. 621, 626) ;4 then to point out that ‘‘delay alone may 
be enough, at least if the original use was innocent,’’ My- 
T-Fine Corp. v. Samuels (2 Cir), 69 F. 2d 76, 78 (reversing 
denial of preliminary injunction) ; and finally in Dzwimnell- 
Wright Co. v. White House Milk Co. (2 Cir), 132 F. 2d 822, 
to conclude that ‘‘delay alone is as bad a defense when the 
newcomer’s past user has been innocent as when it has 
been guilty. He must show some reason why it will not 
be just to stop him.” Id., at pp. 824-825 (emphasis sup- 
plied). Delay alone, therefore, is immaterial, the real issue 
being whether the greater equity lies in enforcing the plain- 
tiff’s right, or in recognizing the defendant’s substantial 
business built in reliance on the plaintiff’s inaction. Roth- 
man v. Greyhound Corp. (4 Cir.), 175 F. 2d 893, 896; 
Polaroid Corp. v. Polarad Electronics Corp. (2 Cir), 287 
F. 2d 492, 497-498. As applied to the instant case, this is 
another way of saying that delay is an element in ‘‘the 
balancing of damage and convenience generally.’? United 
States v. Columbia Pictures Corporation (D.C., SDNY), 


169 F. Supp. 888, 896-987. And when balancing damage 
and convenience, a court might conclude that the longer the 
delay, the less likely that plaintiff’s injuries are really 
serious, and the more likely that defendant has incurred 
obligations in reliance on plaintiff’s inaction. Rice & 
Adams Corp. v. Lathrop, 278 U.S. 509 (1929).7 


In the instant case, if the district court had considered 
appellants’ delay as an element in the balancing of damage 
and convenience, it would have found it impossible to con- 

12 In cases of deliberate simulation the courts presume that the public will 
be deceived. My-T-Fine Corp. v. Samuels (2 Cir.), 69 F. 2d 76, 77; Best ¢ 
Co. v. Miller (2 Cir.), 167 F. 2d 874, 877 


12 Calman, Unfair Competition g¢ Trade Marks, § 88.3(b), 24 Ed. (1950). 
This was the holding in Chase Brass and Copper Co. v. Chase Metaleraft Corp. 
(D.C., SDNY), 19 F. Supp. 966; Veterans of Foreign Wars v. Durable Out- 
fitters (D.C., SDNY), 88 F. Supp. 731; and Gillette Co, v. Ed Pinaud, Inc. 
(D.C., SDNY), 178 F. Supp. 618, the cases relied ‘by appellees. (Appel- 
lees’ Br, 12-13). In cach of these cases, there was delay, and prejudice to the 


defendant as a =a % 
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einde that that delay negatived the seriousness of appel- 
lants’ injuries. From 1948 on, appellants or others simi- 
larty situated have been continuously ligitating the legality 
of appellees’ concerted refusal to purchase their profes- 
sional products or services or to deal in motion pictures 
in which such services were utilized.* Not only is ‘‘delay 
pending other proceedings © © © exensable * * * where the 
former suit had similar objectives but proved unavailing”’ 
(Hoehn v. Crews (10 Cir.), 144 F. 2d 665, 671, affirmed, 324 
TS. 200 (1945); Southern Pacific Co. v. Bogert, 250 US. 
483, 488-490 [1919]), but sach delay completely refutes any 
notion that appellants’ injuries were not serious.* Fur- 
thermore, appellees, who ‘‘must show some reason why it 
will not be jast to stop [them],” Dwinnell-Wright Co. v. 


— 


23See footnote in appellees’ Br. at p. 7. On March 10, 1953, Wilson 
x. Lovw’s Ine., 355 US. 597 (1958) was instituted in the California Superior 
County, No. 610,835. (Appellants Hammer, Richards, 
and Stevenson were plzintiffs in that litigation.) Before 


Tadependent Productions Corp. v. Locw’s, Inc, et al (DC., SDNY), 24 FED 
19, 20; 24 FED 360, reversed (2 Gir.), 283 F. 2d 730. 


4 While the 1953 dismissal ‘‘with prejadice’? in Malts, et al. v. Loew’s, 
aa (DL, SD Cal), No. 9717-P-HL, might be weighed against appellants 
Biberman, Cole, Lawson and Malts, the 1953 dismissal ‘‘with prejadice’’ in 
Screenwriters’ Guild, Inc., ct al. V. Motion Picture Association of Amerios, 

No. 46-165, cannot be weighed against 


appellants were parties- 
(‘*permissive joinder 


, Anheuser Busch, Inc. (7 Ciz.), 
Young $ Co., Inc. (2 Cir.), 144 
P. 24 387, 390. 
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White House Milk Co. (2 Cir.), 132 F. 2d 822, 825, have 
never asserted that they have been prejudiced or in any 
way injured as a result of appellants’ delay. It follows 
that if the district court had considered appellants’ delay 
in the balance of damage and convenience generally, the 
scale would have tipped decidedly in appellants’ favor. 


Tn the instant case, the district court did not even purport 
to balance damage or convenience. It found, instead, that 
appellants’ delay in bringing the action was sufficient of 
itself to negative any finding of urgency to justify inter- 
locutory relief (J.A. 568). Since, as we have shown, the 
preliminary injunction in this case (continuing antitrust 
conspiracy) is sought on the ground that there is an urgent 
need for speedy action to prevent further irreparable in- 
jury, a denial of that injunction, not on the basis of the 
balance of damage and convenience, but on delay alone 
is, and could only be, ‘‘clearly erroneous’’ as & matter of 
law. Love v. Atchison, Topeka & Santa Fe Ry. Co. (8 Cir.), 


185 Fed. 321, 332-333; City of Council Bluffs v. Omaha ¢ 
C. B. St. Ry. Co. (8 Cir.), 9 F. 2d 246, 248. 


pag 
KPPELLANTS WILL PREVAL ON THE MERITS 

RB. The Concerted Refusal to Deal 

In attempting to vitiate the rigid rule of per se legality 
established by Klor’s Inc. v. Broadway-Hale Stores, 359 
U.S. 207 (1959), appellees argue that if appellants’ reason- 
ing were accepted as sound, it would inevitably lead to the 
result that an agreement among insurance companies, for 
example, to refuse to sell fire insurance to a known firebug 
would constitute a per se violation of the antitrast laws. 
‘“That ‘no such ludicrous result was intended or could be 
countenanced’ by the courts was expressly held in Ruddy 
Brook Clothes v. British & Foreign Marine Ins. Company, 


15 See also, Rosenberg V. Rosenthal, 238 N. Y. Supp. 62, 66 (delay alone will 
not defeat a pretiininary injunction in a proper case). 
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185 F. 24 86, $9 (7 Cir. 1952), cert. den. 344 US. 816” 
(Appellees’ Br., 24-25). 


This argument is fatal to appellees’ cause. 


In response to the query ‘Why is it wrong for insurance 
companies to agree not to extend fire insurance to a known 
arsonist??? [citing Ruddy Brook], Professor Handler re- 
plies: 


boycotts 
teaching of Fashion Originator: 

ial desirability of the end or purpose of the boycott 
could not withdraw it from statutory condemnation.”’ 
Handler, Recent Developments in Antitrust Law: 1958- 
1959, 59 Col L. Rev. $43, 864-865 (1959). 


The same view is expressed by Professor Oppenheim : 


‘While it was 

had preserved a 

refusals to deal in 

redneed this pi to a mirage. 
Selected Antitrust Developments, 15 
of Antitrust Law 37, 55 (1959). 


Powerful arguments of law and policy support the Su- 
preme Court’s decision in Klor’s. Just as price-fixing may 
be analogized to the imposition of a sales-tax by private 
parties for private purposes (Handler, Antitrust m Per- 
spective, 23 [1957]), a boyeott smacks of a licensing system 
Tikewise imposed by private groups for private purposes. 
The boycotting parties determine who shall enter, who 
shall remain in, and who shall be excluded from a field of 
economie activity. Can these sovereign powers safely be 
entrusted to unregulated private groups? In Fashion 

igi Guild v. Federal Trade Commission, 312 U.S. 


Origmators’ 
457, 465 (1941), the Supreme Court unhesitatingly said 
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‘‘no.’? Nineteen years later, in Klor’s, it unhesitatingly 
said ‘“‘no’”’ again. And two years after that, it unhesitat- 
ingly said ‘‘no” a third time. Radiant Burners v. Peoples 
Gas & Coke Co., 364 U.S. 656 (1961). 


On November 4, 1960, appellees reasserted their abso- 
lute control over the hiring policies of the entire industry 
(Ex. 31, J.A. 233). However, on being caught red-handed, 
appellees urge, in effect, that three Supreme Court decisions 
are not enough. Leaning heavily on Union Circulation Co. 
v. Federal Trade Commission (2 Cir.), 241 F. 2d 652; Judge 
Walsh’s opinion on appellants’ motion to limit appellees’ 
pre-trial examination (J.A. 516(8)—(19)), and Molinas 
v. National Basketball Association (D.C., SDNY), 190 F. 
Supp. 241, appellees argue that Klor’s is inapplicable to 
cases involving employment practices (Appellees’ Br., 
21-24). 


1. Union Circulation Co. v. F. T. C. 


It is difficult to understand how appellees can rely on 
Union Circulation v. F.T.C. (2 Cir.), 241 F. 2d 652. That 
case, in its factual context, supports the position of appel- 
lants. In Union Circulation, petitioners, subscription solici- 
tation agencies, entered into ‘¢no-switching’’ agreements 
providing that each petitioner would not hire any solicitor 
who had been employed by the others at any time during a 
certain period. At various times, petitioners also agreed 
not to hire solicitors employed by any other agency, 
whether or not a party to the agreement. The F.T.C. 
enjoined petitioners, inter alia, from entering into or enfore- 
ing any agreement not to employ parties who had previ- 
ously been engaged for themselves or others in the business 
of soliciting subscriptions (241 F. 2d at p. 655). As viewed 
by the Court, the ‘‘no-switching’’ agreements proscribed 
by the Commission’s order were not directed at controlling 
the hiring practices of others. Rather, the proscribed 
agreements ‘were directed at ‘housecleaning’ within the 
ranks of the signatory organizations themselves” (241 F. 
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2a at p. 657)2* Although Judge Medina believed that the 
per se issue should not be discussed, inasmuch as it had 
not been briefed or argued (241 F. 2d at p. 656, ftn. 1), the 
Court held, relying on United States v. Insurance Board 
of Cleveland (D.C., Ohio), 144 F. Supp. 684," that the 
“‘no-switching’? agreements were not illegal per se (241 
F. 2d at p. 657). 


In the instant case, appellees conceded that they are 
controlling the hiring practices of others (App. Br., 4, 
ftm. 7). This is accomplished through the ‘‘employment 
controls” provisions contained in their ‘‘distribution- 
financing”? agreements with independent producers (J.A. 
$0-S1, Ex. 55, J.A. 383-385). Had similar provisions been 
contained in the ‘“‘no-switching”’ agreements involved in 
Union Circulation, it is clear that the Court would have 
found them illegal per se (241 F. 2d at pp. 657-658). More- 
over, the holdings in both Union Circulation and Insurance 
Board were carefully examined by Professor Handler in 


a penetrating discussion of concerted refusals to deal and 
the per se rale two years prior to the Supreme Court’s 
decision in Klor’s. Handler, Annual Review of Recent 
Antitrust Developments, 12 Record of N.Y.C.BA. 411, 
4928-432 (1957). And after the Supreme Coart’s decision 
in Klor’s in 1959, Professor Handler pointedly observed: 


“<Tn recent years I have called attention to the increas- 
ing reluctance of lower court judges to apply a rigid 
rule of per se illegality to group boycotts and their 
valiant to find a rational basis for sustaining 
such concerted activity under justifiable circumstances. 
© © °38 Tn its unanimous decision in Klor’s, the Su- 

26 Exephasis supplied. 

17 In Insurance Board, Judge McNamee was of the view that the per se 
rule applied only when the boyeotting combination sought to compel outsiders 
to do or refrain from doing that which the group approved or condemned. 
1d, 144 F. Supp., at pp. 697-698. 

38 Citing his discussion of Union Circulation, Insurance Boord, and other 
cases in 12 Record N.Y. C. B. A. 411, 428 (1957). 
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preme Court rather bluntly and emphatically informed 
the lower courts that when in the past it proclaimed 
the per se unlawfulness of group boycotts, it meant 
precisely what it said. The prohibition is absolute. 
There are to be no exceptions, however extenuating 
may be the conditions generating the boycott.’? Han- 
dler, Recent Developments in Antitrust Law: 1958- 
1959, 59 Col. L. Bev. 843, 862 (1959). 


Appellees rely on Union Circulation in still another con- 
text. They say that the Second Circuit pointed out ma 
footnote that the Supreme Court ‘‘has rarely considered 
the validity of agreements directed solely at the employ- 
ment practices of an industry’’ (241 F. 2d at p. 657, ftn. 2). 
They next say that they ‘‘know of no decision since then 
where the Supreme Court has filled this gap’’ (Appellees’ 
Br., 24). Perhaps we can help them. First, it seems plain 
that no “‘gap’’ existed. Anderson v. Shipowners Ass’n of 
Pacific Coast, 272 U.S. 359 (1926). Cf. United States v. 
National Association of Real Estate Boards, 339 U.S. 485, 


489-492 (1950), where the argument that ‘‘the per se shib- 
boleth has never been invoked to [cover] charges for per- 
sonal services’ was squarely rejected." Moreover, seven 
days after the Court of Appeals decided Union Circulation, 
the Supreme Court decided Radovich v. National Football 


19 See also Oppenheim, Selected Antitrust Developments, 15 A. B. A. Sec- 
tion of Antitrust Law, 37, 54-55 (1959). 


2094 L. Ed. 1007, at p. 1011. 


21 Apparently, one of the reasons that Union Circulation goes slightly astray 
on the per se issue is that the Court decided it without benefit of briefs or 
argument (241 F. 2d. at p. 656, ftn. 1). Counsel might have pointed out 
that the phrase, ‘‘per se dlegal’’ did not become part of the Supreme Court’s 
antitrust lexicon until 1940 (United States v. Socony Veousm Oil Co., 310 U.S. 
150, 217), and that that is why Anderson v. Shipowners Ass’ of Pacific Coast, 
272 U.S. 359 (1926), does not use it. Compare in the light of the per se rule 
of today, the phrase ‘‘having thus put themselves into a situation of restraint 
upon their freedom to carry on interstate and foreign commerce according to 
their own choice and discretion’? (Anderson, 272 U.S, at p. 365) with the 
phrase, ‘‘such agreements, no less than those to fix minimum prices, cripple the 
freedom of traders and thereby restrain their ability to sell in accordance 
with their own judgment.’’ Kiefer-Stewart Co. v. Seagram ¢ Sons, 40 US. 
211, 213 (1951). 
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League, 352 US. 445 (1957). If any gap ever existed, 
the Radovich case filled it. 5 


2 Judge Walsh’s Opinion 


Appellants also rely on the opinion of Judge Walsh, 
rendered on appellants’ motion to limit the scope of appel- 
lees’ pre-trial examination (Appellees’ Br., 21-22). The 
only document Judge Walsh considered on that motion was 
the November 4, 1960 letter (Ex. 31, JA. 233). This 
letter, according to appellants, marked the beginning of 
an industry-wide ‘‘clearance’’ program (J.A. 516(10)-(11)). 
Judge Walsh had no occasion to consider any documents 
other than the November 4, 1960. letter, and he most cer- 
tainly did not consider the effect of the ‘‘employment 
controls”? provisions contained in appellees’ distribution- 
fmaneing agreements with independent producers. So much 
is clear from Judge Walsh’s opinion (J.A. 516(8)-(19)). 


Had these “‘employment controls”’ provisions (J.A. 80- 
$1, Ex. 55, J.A. 383-385) been considered in conjunction 
with the November 4, 1960 letter undoubtedly Judge Walsh 
would have recognized that the key sentence in that letter 
was, as follows: 

“This policy applies to pictures made by [MPAA] 
member companies and to pictures financed or co- 

by [MPAA] member companies in associa- 
tion with others for distribution by [MPAA] member 
companies”? (Ex. 31, J-A. 233). 


In other words, even if we assume that the November 4, 
1960 letter is no evidence of concerted action between 


In Badovich v. National Football League, 352 US. 445 (1957), the 
Apex Hosiery v. Leader, 310 U.S. 469 (id., at p. 453, ttn. 

Islend Farms v. American Crystal Sugor Co., 

was restating the common-law rule, which, it 


enacted (310 US., at p. 498). At common law, 

petitors in refusing to employ, or purchase services, was 

Gordella ¥. Chandler (2 Cir.), 172 FP. 24 402, 408; Hilton v. Eckersly, 119 Eng. 
Rep. 781, Exeh., afd, 119 Eng. Rep. 789 (1853). 
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appellees at the producer level, when that letter and appel- 
lees’ distribution-financing agreements with independents 
are read together, each appellee, whether acting independ- 
ently or in concert with any other appellee at the distributor 
level, is actually restraining competition between all the 
independents on the producer level who finance and dis- 
tribute through that appellee. This is concerted action 
and illegal, per se. Radiant Burners v. Peoples Gas & Coke 
Co., 364 U.S. 656 (1961). 


3. Molinas v. National Basketball Association 


The only remaining support for appellees’ position is 
Molinas v. National Basketball Association (D.C., SDNY), 
190 F. Supp. 241 (Appellees’ Br., 22-23). Since the Na- 
tional Basketball Association is a jomt venture, that case 
is distinguishable on its facts. Note, Concerted Refusals 
To Deal Under the Federal Antitrust Laws, 71 Harv. L. 
Rev. 1531, 1540-1541 (1958). In this case, each of the 
appellee-distributors are competitors. In any event, and 


whether distinguishable on this ground or not, Molinas 
was wrongly decided. 


Prior to Toolson v. New York Yankees, 346 US. 356 
(1953), and many times thereafter,™ bills were introduced 
in Congress to exempt professional sports from the anti- 
trust laws. None of them were enacted. In Molinas, how- 
ever, the district court, unmindful of the Supreme Court’s 
admonition in Radovich v. National Football League, 352 
U.S. 445 (1957) that ‘Congress has, by legislative fiat, 
determined that such prohibited activities are injurious to 
the public and has provided sanctions allowing private 
enforcement of the antitrust laws by an aggrieved party”’ 
(id., at pp. 453-454),™ carved out an exemption for con- 


28 Especially after United States v. International Bozing Club, 48 U.S. 236 
(1955) and Badovich v. National Football League, 352 U.S. 445 (1957). 


4 The admonition was repeated in Klor’s, 359 U.S. at p. 211 and again in 
Radiant Burners, 364 UiB., at p. 660. 
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certed refusals to deal with gambling basketball players. 
It is therefore apparent, and we think not open to serious 
question, that Molinas was wrongly decided. Silver v. 
New York Stock Exchange (D.C., SDNY), 196 F. Supp. 
209, 222-224. 


As one commentator put it more than ten years ago: 


cc @ © © there is a great deal of authority to the effect 
that private persons cannot * * ° substitute their 
jadgments as to what is lawful for that of govern- 
mental authorities. The regular courts subsequently 
convicted the [‘Hollywood Ten’] for contempt; but 
a private concert of action in effect created an extra- 
legal court by which a man’s ability to obtain employ- 
ment from any producer was denied by the sanction of 
a group boycott. It is submitted that group action of 
this sort is in violation of the Sherman Act.”’? Marcus, 
Civil Rights and the Anti-Trust Laws, 18 Univ. of Chi. 
L. Rev. 171, 189 (1951). 


Since then, the writer’s view has received repeated judicial 


reinforeement. When Radiant Burners is added to Klor’s, 
and both, in turn, to Fashion Originators’ Guild v. F.T.C., 
312 U.S. 457 (1941), further discussion becomes pointless. 
The law is clear. Appellees’ concerted action is illegal 
per se. 


B. The Distribution-Financing Agreements 


Appellees try to save the ‘‘employment controls’’ provi- 
sions of their distribution-financmg agreements on the 
ground that such controls are ‘‘ancillary’’ restraints (Ap- 
pellees’ Br., 25-27). This argument might be relevant if 
a distributor entered into such agreements with only one 
independent. But in the motion picture industry, a distrib- 
utor has distribution-financing agreements outstanding with 
many independents at the same time. And in the November 
4, 1960 letter (Ex. 31, J.A. 233), each distributor an- 
nounced that it uniformly apples its own agreements. The 
effect is precisely the same as ‘‘vertical’’ resale-price 
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agreements between a manufacturer and several dealers. 
In the resale-price agreements case, such agreements re- 
strain competition among the dealers. United States v. 
Parke, Davis & Co., 362 U.S. 29 (1960). In this case, the 
distribution-financing agreements restrain competition 
among the independents. 


C. The Affirmative Defenses 


As anticipated (App. Br., 43), appellees raise their affirm- 
ative defenses as ‘miscellaneous other obstacles’? to a 
reversal of the order under review (Appellees’ Br., 28-29). 
We have previously shown that appellees’ affirmative de- 
fense based on §§ 1 and 6 of the Clayton Act, 15 U.S.C. 
§§ 12 and 17, is insufficient in law (App. Br., 44-47). The 
other affirmative defenses are insufficient, also. 


1. The Laches Defense 


Appellees’ answers set forth the defense of laches (J.A. 
401). However, since the complaint alleges an antitrust 
conspiracy beginning on or about November 25, 1947 and 
continuing up to the date upon which the complaint was 
filed (J.A. 10, 15), this defense is insufficient. Times- 
Picayune Publishing Co. v. United States, 345 U.S. 594, 
623-624 (1953); United States v. Socony Vacuum Oi Co.. 
310 U.S. 150, 225-228 (1940); United States v. Eastman 
Kodak Co. (D.C., WDNY), 230 Fed. 522, 523-524. More- 
over, since the district court is exercising concurrent jaris- 
diction in law and equity under the antitrust laws, and 
since appellants’ treble damage action is not barred by the 
applicable statute of limitations, appellees’ claim of laches 
is irrelevant. Equity follows the law. Russell v. Todd, 309 
U.S. 280, 293 (1940) ; Menendez v. Holt, 128 U.S. 514 (1888) ; 
Galway v. M. E. R. Co., 128 N.Y. 132 (1891) ; United West 
Coast Theaters Corp. v. South Side Theatres (D.C., SD. 
Cal.), 86 F. Supp. 109, 111. 
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2 The Res Judicata Defenses 


Under the antitrust laws, a civil cause of action arises 
each time a plaintiff’s interest is invaded to his damage. 
Suckow Borax Mines Consol. v. Borax Consolidated (9 
Cir.), 185 F. 24 196, 208; Crummer Co. v. DuPont (5 Cir.), 
293 F. 2d 238, 247. Where the antitrust conspiracy is @ 
continuing one and the plaintiff’s interest is invaded at 
different times, he acquires a new cause of action for each 
new invasion of that interest. Momand v. Universal Film 
Exchange (DC., D-Mass.), 43 F-. Supp. 996, 1006-1007. 
Applying these fundamentals to the instant case, it is ob- 
vious that neither the dismissal ‘‘with prejudice’’ in Maliz, 
et al. v. Loew’s, Inc., et al. (D-.C., S.D. Cal), No. 9717-P.H. 
(J-A. 402), nor the dismissal “with prejudice” in Screen 
Writers’ Guild, Inc., et al. v. The Motion Picture Assocta- 
tion of America, et al. (D.C., SDNY), Civil Action No. 46- 
155 (J.A. 408), is, or could be, res judicata* 


Under the doctrine of res judicata, a Judgment ‘‘on the 
merits’’ in a prior suit involving the same parties or their 
privies bars a second suit based on the same cause of 
action. Cromwell v. County of Sac, 94 U.S. 351, 352, 353 
(1877). Here, as our previous discussion makes plain, 
appellants, who are the victims of an antitrust conspiracy 
(begun in 1947 and continuing up to the present time), 
acquired new causes of action subsequent to the dismissals 
in Maltz and Screen Writers’ Guild. The conspiracy, which 
continued in existence after those cases had been dismissed, 
continued to invade appellants’ interests. Hence, the cause 
of action upon which they sue here is not the same as the 
eauses of action involved in the prior cases. A judgment 
in prior litigation between the same parties involving the 
same or similar issues, while precluding a recovery on 
claims prior to its entry, cannot be given the effect of ex- 

25 Moreover, since in those eases no issues were litigated or determined, we 


have here no question of collateral estoppl. Lawlor v. National Soreen Service 
Corp., 249 US. 322, 327 (1955). 
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tinguishing claims which did not then exist and which could 
not possibly have been sued upon in the previous case. 
Lawlor v. National Screen Service Corp., 349 U.S. 322, 328 
(1955) ; Ash Sheep Co. v. United States, 252 U.S. 159, 170 
(1920); Third National Bank v. Stone, 174 U.S. 432, 434 
(1899); Snyder v. Riddell (9 Cir.), 252 F. 2d 23, 25-26. 
Accordingly, appellees’ defenses based on res judicata are 
insufficient in law. 


3. The “‘ Release’? And ‘‘Estoppel’’ Defenses 


Appellees assert the defenses of ‘‘release and discharge”’ 
(J.A. 401-402) and ‘‘estoppel’’ (JA. 402) against appel- 
lants Biberman, Cole, Lawson and Maltz. These defenses 
are grounded on a ‘‘covenant not to sue” which these appel- 
lants executed on November 30, 1951 (J.A. 407-410). How- 
ever, that ‘‘covenant’’ is, and could not be, a bar to mone- 
tary damage and equitable relief on account of appellees’ 
violations of the antitrust laws occurring on December 1, 
1951 and thereafter. Indeed, appellees should know as 
well as anyone that an ‘‘instrament purporting to absolve 
a party from liability for future violations of the anti-trust 
laws is void as against public policy” 6 Toulmin’s Anti- 
Trust Laws, 588. There is no way (except, of course, 
statutory exemption) that appellees can obtain ‘immunity 
from civil liability for future violations.” Lawlor v. Na- 
tional Screen Service Corp., 349 US. 322, 329 (1955) ; 
Fox Midwest Theatres v. Meams (8 Cir.), 221 F. 2d 173, 
179-180; Westmoreland Asbestos Co. v. Johns-Manville 
Corp. (D.C., SDNY), 39 F. Supp. 117, 119. 


The authorities set forth above are equally applicable 
to appellees’ defense of ‘‘estoppel.”” Just as private parties 
cannot be immunized for liability for futare violations 
of the antitrust laws on a theory of release and discharge, 
neither can they be immunized for fature violations on a 
theory of estoppel. E.g., Sola Electric Co. v. Jefferson 
Electric Co., 317 US. 173, 177 (1942) ; United Cigar-Whelan 
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Stores Corp. v. Weimreich Co., Inc. (D.C. SDNY), 107 F. 
Supp. 89,92. Compare Schulte v. Gangi, 328 U.S. 108, 111- 
116 (1946). 


Appellees’ affirmative defenses, therefore, present no 
“<obstacle”? to a reversal of the order under review. 


m 
THE DISTRICT COURT'S ORDER SHOULD BE REVERSED 


Apart from appellants’ assertions with respect to the 
absence of irreparable injury (Appellees’ Br., 29-31) to 
which we need not reply (see App. Br., 38-40), appellees 
argue that the requested decree places an undue burden 
upon the Court (Appellees’ Br., 31-33). In reality, this 
“‘gndne burden”’ is appellees’ fear that every actor or 
screenwriter “‘covered by the injunction, who was rejected 
for employment, would be in a position to claim that his 
rejection was in violation’’ of the decree (Appellees’ Br., 
32). Assuming good faith compliance, it is difficult to 
see how any court could adjudicate contempt on anything 
less than a showing that a particular independent producer, 
who wanted to employ one or more of the appellants, was 
prevented from doing so by one or more of the appellees. 
See, e.g., Ex. 56, J-A. 390. A judgment in contempt must 
be supported by clear and convincing evidence. Terminal 
RR. Association v. United States, 266 U.S. 17, 29 (1924) ; 
NLBB v. Tupelo Garment Co. (5 Cir.), 122 F. 2d 603, 606. 


The material facts which establish appellees’ violations 
of the antitrust laws are either based on documents or 
are undisputed. In response, appellees offer nothing more 
than conclusionary denials (Appellees’ Br., 19). In the 
light of the documented and undisputed facts (App. Br., 
5-10, 23-31), the district court’s denial of preliminary in- 
junctive relief should be reversed. It is just as much an 
abuse of discretion for a district court to fail or refuse 
to apply the law to the undisputed facts, as it is for a 
district court to apply erroneous law. Union Tool Co. 
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v. Wilson, 259 U.S. 107, 112 (1922); Clemons v. Board of 
Education (6 Cir.), 228 F. 2d 853, 857. 


CONCLUSION 


By reason of the foregoing, the district court’s order 
should be reversed. 
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